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I. IDENTITY OF PETITIONER 

Petitioner is Hung Dang, MD, the Appellant in the Court of Appeals. 

II. CITATION TO COURT OF APPEALS DECISION 

The Decision, Hung Dang, M.D. v. WA State Dept of Health, Medical 

Quality Assurance Commission, filed in the Court of Appeals Division I 

on August 19th, 2019. Motion for Reconsideration was denied but Motion 

to Publish was granted on October 23rd, 2019. Appendix A. 

III. ISSUES PRESENTED FOR REVIEW 
 

A. Whether MQAC’s Amended Final Order is illegal and void and 

thus cannot be affirmed for violating mandatory statutory time 

limits of RCW 34.05.461(8)(a), .470(3) and res judicata. 
 

B. Whether MQAC is pre-empted from concurrent jurisdiction over 

EMTALA (App. B), a statute with exclusive federal jurisdiction; If 

so, whether RCW 18.130.180(7) supersedes the Supremacy Clause 

of the US Constitution and its well-established jurisprudence. 
 

C. Whether RCW 18.130.180(1) and (4) prohibit a physician from 

exercising his or her speech and independent medical judgement. 
 

D. Whether MQAC must find a duty of care as a matter of law to 

legally conclude that a physician commits “Incompetence, 

Negligence, or Malpractice” and “Practice[s] Below the Standard 

of Care”, consistent with legal standards well-settled by the WA 

Supreme Court and Court of Appeals. 

 

IV. STATEMENT OF THE CASE 
 

On June 8th, 2014, I did not have the physical capacity to care for 

Patient C due to my orthopedic injuries and explicitly declined his 

transfer. CP 1168, 1176, 1301-2, 1170-5. Dr. Moore accepted that patient 
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transfer without even talking to me. CP 907, 1368; MQAC Finding of Fact 

(FOF) 1.17. A board-certified emergency physician and licensed in WA, 

she is trained and experienced in needle aspirations of tonsillar abscesses. 

CP 1332-3, 1357. However, she chose not to attend to her Patient C, who 

was ultimately transferred to Madigan Medical Center and treated 

successfully there. CP 908. This incident prompted St. Joseph Medical 

Center (SJMC) to self-report a “potential EMTALA violation” to the 

Center for Medicare Services (CMS). CP 958. Subsequently, CMS 

investigated thoroughly and concluded that SJMC violated EMTALA and 

thus had to formulate a plan of corrective actions. CP 1384-5. CMS never 

charged or adjudicated a potential EMTALA violation against me. Based 

on that self-reporting letter to CMS, MQAC independently conducted an 

adjudicative hearing on this “potential EMTALA violation” claim from 

January 30th, 2018 to February 1st, 2017. CP 109. Concluding the hearing, 

Judge Dixon announced, “we try to get an order out within 45 to 90 days.” 

CP 1857. On May 3rd, 2017, Judge Dixon untimely issued a post-hearing 

order No. 1 extending time to issue the final order to May 26th, 2017. CP 

891. On October 2nd, 2017, I was untimely served with the Findings of 

Fact, Conclusions of Law, and Final Order (Final Order). CP 896. MQAC 

legally concluded that I violated EMTALA and cited 42 U.S.C § 

1395dd(d)(1)(B). CP 910-1. Yet, there is no adjudicative record by CMS 



3 
 

or any federal agency with EMTALA subject matter jurisdiction 

concluding that I violated that statute. A petition for reconsideration by the 

AG Office was timely filed on October 11th, 2017 but was untimely 

disposed of on November 2nd, 2017. CP 918-30; RCW 34.05.470(3). My 

timely petition for judicial review with the Superior Court was accepted 

on October 30th, 2017. CP 1-3. The Amended Final Order was served on 

December 22nd, 2017. CP 934. After oral arguments for the judicial 

review, Superior Court Judge Helson issued her order on August 9th, 2018. 

CP 1994. I timely filed my Notice of Appeals on September 5th, 2018. CP 

2001. After oral arguments, the COA filed its unpublished decision on 

August 19th, 2019. The COA denied my timely motion for consideration 

but granted my motion to publish on October 23rd, 2019. Appendix A.  

No conviction, legal settlement, negligence or malpractice claim or 

judgement, or prior discipline exists in my personal and professional 

records. In fact, it is one of the mitigating factors considered by MQAC. 

CP 912-3 (COL 2.12). 

V. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED 
 

This COA’s published decision meets all four criteria for review by 

this Court per Rules of Appellate Procedure (RAP) 13.4(b).  

A. This Decision Conflicts with Decisions of the Supreme Court 

and Published Decisions of the COA. RAP 13.4(b)(1) and (2). 
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1. This Court and COA have consistently held that as a matter of 

law, a tribunal must first find a duty of care to legally conclude 

that a physician commits “incompetence, negligence, or 

malpractice” and “practice[s] below the standard of care”. 
 

This case is a judicial review of the legal conclusions by MQAC that I 

committed “incompetence, negligence, or malpractice” for “my refusal to 

consult with fellow physicians and treat patients, while acting as an on-call 

specialist” and that my “conduct falls in Tier B of the Practice Below the 

Standard of Care schedule. WAC 246-16-810”. COL 2.5, 2.6, and 2.12; 

CP 909-12. The COA concluded, “[t]he plain language of RCW 

18.130.180(1) and (4) does not require MQAC to find a duty of care” 

(Decision 13) when no case law exists to exempt an administrative 

tribunal from this well-settled legal standard. Only case laws arising out of 

medical negligence and malpractice lawsuits exist. Accordingly, as a 

matter of law, MQAC must first find a doctor-patient relationship and thus 

a duty of care to make COL 2.5, 2.6, and 2.12. This published decision 

conflicts with binding decisions by the COA and this Court. Firstly, the 

Court of Appeals in Judy v. Hanford Envtl. Health Found., 106 Wn.App. 

26, 39, 22 P.3d 810 (2001) affirms, 

“There can be no malpractice when there is not only no doctor-patient 

relationship, but no contact, no intent to diagnose, treat or otherwise 

benefit the patient, no injury directly caused by the examination, no 

failure to diagnose or notify the patient of an illness disclosed by the 

examination, and no dispute as to the accuracy of the reported results.”  

 

https://casetext.com/case/judy-v-hanford-environmental-health-found#p37
https://casetext.com/case/judy-v-hanford-environmental-health-found#p37
https://casetext.com/case/judy-v-hanford-environmental-health-found
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Secondly, in Khung Thi Lam v. Global Med. Sys., Inc., 127 Wash.App. 

657, 664, 111 P.3d 1258 (2005), this COA itself has ruled,  

“As a preliminary matter, GMS makes several arguments to the effect 

that it owed no duty to Dang. We must resolve this question first, for if 

there is no duty, standard of care is irrelevant.”  

 

Finally, in Volk v. DeMeerleer, 187 Wn.2d 241, 254-5, 386 P.3d 254 

(2016), the Supreme Court opines (emphasis added): 

“[M]edical malpractice imposes a duty on the medical professional to 

act consistently with the standards of the medical profession, and the 

duty is owed to the medical professional’s patient. See Paetsch v. 

Spokane Dermatology Clinic, PS, 182 Wn.2d 842, 850, 348 P.3d 389 

(2015). At common law, Washington does not recognize a cause of 

action for medical malpractice absent a physician/patient relationship. 

See Riste v. Gen. Elec. Co., 47 Wn.2d 680, 682, 289 P.2d 338 (1955).”  

  

“In Washington, “[t]he elements of negligence include the existence of 

a duty to the plaintiff, breach of that duty, and injury to the plaintiff 

proximately caused by the breach.” Aba Sheikh, 156 Wn.2d at 447-48 

(citing Degel v. Majestic Mobile Manor, Inc., 129 Wn.2d 43, 48, 914 

P.2d 728 (1996)).” 

 

Like any tribunal, MQAC must abide by these well-settled legal 

standards to legally conclude that a physician committed “incompetence, 

negligence, or malpractice” and practiced “below the standard of care”. 

This COA’s decision exempts MQAC from these legal standards, conflicts 

with binding legal precedents, and should be reviewed by this Court. 

2. Affirming the Amended Final Order, which violated the 

mandatory statutory time limits of RCW 34.05.461(8)(a), 

.470(3) and res judicata principle, conflicts with binding 

precedents by the Supreme Court and COA.  
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The COA holding that statutory time limits of RCW 34.05.470(3) and 

.461(8)(a) are directory in affirming MQAC’s Amended Final Order 

(Decision 19-21) conflicts with well-settled legal precedents and statutory 

construction principles.   

First, “the designation of time” in RCW 34.05.470(3) plainly and 

unambiguously limits “the power of the officer”. Niichel v. Lancaster, 97 

Wn.2d 620, 623, 647 P.2d 1021 (1982). After the 20-day statutory limit, 

the presiding officer cannot “dispose of” or “act on” the petition for 

reconsideration because such a petition is deemed “denied”. RCW 

34.05.470(3). At such time, the Final Order was subject to res judicata. 

Columbia Rentals, Inc. v. State, 89 Wn.2d 819, 821, 576 P.2d 62 (1978) 

(final judgment is res judicata); see also Lejeune v. Clallam Cy., 64 

Wn.App. 257, 265, 823 P.2d 1144, review denied, 119 Wn.2d 1005 (1992) 

(Res judicata applies to quasi-judicial administrative decisions). MQAC 

violated res judicata by amending its Final Order outside the appellate 

process. St. Joseph Hosp. v. Dep't of Health, 125 Wn.2d 733, 744, 887 

P.2d 891 (1995). On October 30th, 2017, my petition for judicial review 

started the appellate process in the Superior Court. MQAC cannot “change 

its final judgement while an appeal is pending, see RAP 7.2(a), except 

when the tribunal is otherwise authorized to do so and certain other 

conditions are met. See RAP 7.2(e)” because MQAC “lack[s] inherent 

https://www.leagle.com/cite/89%20Wn.2d%20819
https://www.leagle.com/cite/576%20P.2d%2062
https://www.leagle.com/cite/64%20Wn.App.%20257
https://www.leagle.com/cite/64%20Wn.App.%20257
https://www.leagle.com/cite/823%20P.2d%201144
https://www.leagle.com/cite/119%20Wn.2d%201005
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power to reconsider its own res judicata decisions”. Lejeune v. Clallam 

Cy., 64 Wn.App. at 266-70. This comports with Diehl v. Growth Mgmt. 

Hearings Bd., 153 Wn.2d 207, 216, 103 P.3d 193 (2004), which held that 

“it was more appropriate to look to the rules of appellate procedure” in 

reviewing administrative appeals “given the appellate jurisdiction of the 

trial court under the APA”. As such, the COA erred in affirming the 

Amended Final Order, which is unlawful.  

Second, the Decision conflicts with Supreme Court decision holding, 

“It is impossible to substantially comply with a statutory time limit… 

It is either complied with or it is not. Service after the time limit 

cannot be considered to have been actual service within the time 

limit.” Seattle v. PERC, 116 Wn.2d 923, 928, 809 P.2d 1377 (1991). 

 

Additionally, the COA itself opined,  

“If an attempt to file five minutes late can be construed as timely, we 

see no reason why an attempt to file five hours late or in fact at any 

time before midnight should not be similarly construed. There would 

be no difference in the legal principle presented but obviously such a 

holding would border on the absurd.” San Juan Fidalgo Holding Co. v. 

Skagit County, 87 Wn. App. 703, 713, 943 P.2d 341 (1997), review 

denied, 135 Wn.2d 1008, 959 P.2d 127 (1998).  

 

Third, the Decision conflicts with this Court’s decisions holding,  

“When statutes impose duties upon public officers, if the provisions 

affect the public interest, or are intended to protect a private citizen 

against loss or injury to his property, they are held to be mandatory 

rather than directory.” See, e.g., Spokane County ex rel. Sullivan v. 

Glover, 2 Wn.2d 162, 97 P.2d 628 (1940); Faunce v. Carter, 26 Wn.2d 

211, 173 P.2d 526 (1946); State ex rel. Billington v. Sinclair, 28 

Wn.2d 575, 183 P.2d 813 (1947); Niichel v. Lancaster, 97 Wn.2d 620, 

647 P.2d 1021 (1982).  

https://www.leagle.com/cite/64%20Wn.App.%20257
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Fourth, the Decision conflicts with this Court’s general rule in 

statutory construction: 

“The use of the word “shall” in a statute is imperative and operates to 

create a duty rather than to confer discretion.” Clark Cy. Sheriff v. 

Department of Social & Health Servs., 95 Wn.2d 445, 448, 626 P.2d 6 

(1981); see e.g., State v. Bartholomew, 104 Wash.2d 844, 848, 710 

P.2d 196 (1985); Spokane County ex rel. Sullivan v. Glover, 2 Wn.2d 

162, 169, 97 P.2d 628 (1940).  

 

Additionally, “the legislature intended the two words to have different 

meanings, with “shall” being imperative” when the words “may” and 

“shall” are used in RCW 34.05.461(8)(a). State v. Blazina, 182 Wn.2d 

827, 838, 344 P.3d 680 (2015); see also, Erection Co. v. Department of 

Labor Indus., 121 Wn.2d 513, 519, 852 P.2d 288 (1993). As such, it is 

“imperative” and mandatory for MQAC to serve its final order within 90 

days after the hearing. See RCW 34.05.461(8)(a). “A mandatory provision 

in a statute is one which, if not followed, renders the proceeding to which 

it relates illegal and void.” Spokane County ex rel. Sullivan v. Glover, 2 

Wn.2d 162, 169, 97 P.2d 628 (1940).  

Finally, the Decision nullifies duly enacted statutory time limits of the 

WA Administrative Procedure Act. A court will not construe a statute in a 

manner that would thwart the clear intent of the statutory language. San 

Juan Fidalgo Holding Co. v. Skagit County, 87 Wn. App. 703, 710, 943 

P.2d 341 (1997), review denied, 135 Wn.2d 1008, 959 P.2d 127 (1998). 

https://law.justia.com/cases/washington/supreme-court/1981/47407-9-1.html
https://casetext.com/case/state-v-bartholomew-14#p848
https://casetext.com/case/state-v-bartholomew-14
https://casetext.com/case/state-v-bartholomew-14
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The legislative history of RCW 34.05.470 shows a change of the deadline 

for reconsideration from discretionary to mandatory in 1989. 

http://leg.wa.gov/CodeReviser/documents/sessionlaw/1989c175.pdf?cite=

1989%20c%20175%20%C2%A7%2021; at Sec. 21 on page 787 (App. C). 

The Legislature eliminated the agency head’s discretion to extend the time 

limit to act on a petition for reconsideration. 

3. The COA decision that MQAC has the authority to interpret, 

adjudicate, and enforce EMTALA is in conflict with the 

Supreme Court decision that an administrative agency only 

has such authorities as granted by the legislature.  
 

The COA erred to interpret a definition of unprofessional conduct, 

RCW 18.130.180(7), as an expansive authority to interpret and enforce 

“any federal statute” regulating medicine, including EMTALA. Such 

interpretation is beyond the plain language of RCW 18.130.050.  

An administrative agency like MQAC is created by statute and “as 

such has no inherent powers, but only such as have been expressly granted 

to it by the legislature or have, by implication, been conferred upon it as 

necessarily incident to the exercise of those powers expressly granted.” 

State ex rel. Pub. Util. Dist. No. 1 of Okanogan County v. Dep't of Pub. 

Serv., 21 Wn.2d 201, 208-9, 150 P.2d 709 (1944). MQAC has no statutory 

authority to interpret, adjudicate, and enforce EMTALA per 42 U.S.C 

§1320a–7a and RCW 18.130.050. If an enabling statute, EMTALA in this 

http://leg.wa.gov/CodeReviser/documents/sessionlaw/1989c175.pdf?cite=1989%20c%20175%20%C2%A7%2021
http://leg.wa.gov/CodeReviser/documents/sessionlaw/1989c175.pdf?cite=1989%20c%20175%20%C2%A7%2021
https://casetext.com/case/state-ex-rel-pud-v-dept-of-ps#p208
https://casetext.com/case/state-ex-rel-pud-v-dept-of-ps
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case, does not explicitly or implicitly authorize MQAC to interpret, 

adjudicate, and enforce EMTALA, "that regulation must be declared 

invalid despite its practical necessity or appropriateness." Wash. Indep. 

Tel. Ass'n v. Telecomm. Ratepayers Ass'n for Cost-Based Equitable Rates, 

75 Wn. App. 356, 363, 880 P.2d 50 (1994). The COA in this case must 

"not defer to an agency the power to determine the scope of its own 

authority." In re Elec. Lightwave, Inc., 123 Wn.2d 530, 540, 869 P.2d 

1045 (1994). RCW 18.130.180(7) is a mere definition, not authorization. 

B. This Decision Raises Significant Questions of Law Under the 

State and US Constitutions. RAP 13.4 (b)(3). 
 

1. Whether MQAC is pre-empted from concurrent jurisdiction 

over EMTALA, a statute with exclusive federal jurisdiction; If 

so, whether RCW 18.130.180(7) supersedes the Supremacy 

Clause of the US Constitution and its well-established 

jurisprudence. 
 

The nexus for this case is a “potential EMTALA violation” claim 

reported by SJMC to CMS, the agency in the US Department of Health 

and Human Services with exclusive jurisdiction over EMTALA. CP 958. 

Congress enacted EMTALA with an explicit intent to make its jurisdiction 

exclusively federal. 42 U.S.C § 1395dd(d)(1). EMTALA is only for the 

Secretary of the US DHHS to interpret, adjudicate, and enforce according 

to 42 U.S.C §1320a–7a(c) and the US Court of Appeals to review his or 

her adverse decision per §1320a–7a(e). Accordingly, MQAC, a state 

https://casetext.com/case/telephone-assn-v-ratepayers-assn#p363
https://casetext.com/case/telephone-assn-v-ratepayers-assn
https://casetext.com/case/in-re-electric-lightwave-inc#p540
https://casetext.com/case/in-re-electric-lightwave-inc
https://casetext.com/case/in-re-electric-lightwave-inc
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agency, is pre-empted from concurrent subject matter jurisdiction over 

EMTALA to independently adjudicate a claim and then conclude that I 

violated EMTALA to enforce a civil money penalty. CP 911. Generally, 

states may only assume subject-matter jurisdiction over a federal cause of 

action absent provision by Congress to the contrary. Gulf Offshore Co. v. 

Mobil Oil Corp., 453 U.S. 473, 477-8, 101 S.Ct. 2870, 2875, 69 L.Ed.2d 

784 (1981); Rice v. Janovich, 109 Wn.2d 48, 51-2, 742 P.2d 1230 (1987). 

Also, “the presumption of concurrent jurisdiction can be rebutted by an 

explicit statutory directive” like 42 U.S.C §1395dd(d)(1)(B) and §1320a–

7a. Id. “It is clearly within Congress' powers to establish an exclusive 

federal forum [whether administrative or judicial] to adjudicate issues of 

federal law in a particular area that Congress has the authority to regulate 

under the Constitution”. Longshoremen v. Davis, 476 U.S. 380, 388, 106 

S. Ct. 1904 (1986) (citing Kalb v. Feuerstein, 308 U.S. 433 (1940)). 

“Enactment of such exclusive jurisdiction must, by operation of the 

Supremacy Clause, pre-empt conflicting state-court jurisdiction. That 

the entity chosen to administer those laws is administrative rather than 

judicial, as in Kalb, does not alter the pre-emptive effect of the federal 

law.” Id at 394 (footnote 11).  

 

On the contrary, RCW18.130.180(7) is a mere catch-all nonspecific 

definition of an unprofessional conduct and not an explicit statutory 

authorization by the WA State Legislature for MQAC to independently 

interpret and enforce EMTALA. The COA held that RCW18.130.180(7) 

https://www.courtlistener.com/opinion/1324132/kalb-v-feuerstein/
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authorizes MQAC to adjudicate a claim of a violation of any “federal 

statue” [sic] … regulating medical profession, including EMTALA. 

Decision at 16. Such an overbroad interpretation of RCW18.130.180(7) is 

incompatible with the US Constitution. Granting MQAC the concurrent 

jurisdiction to adjudicate and enforce a EMTALA claim beyond the plain 

and unambiguous language of 42 U.S.C §1395dd(d)(1)(B) and §1320a–

7a(c) conflicts with the Supremacy Clause of the US Constitution and its 

precedents. See also COA Reply Brief 16-18. Even if the WA Legislature 

had enacted a state version of EMTALA, such state version must not 

“directly conflicts with a requirement of this section". 42 U.S.C. § 

1395dd(f). Recognizing the  compelling state interest in regulating the 

practice of professions as stated in Goldfarb v. Virginia State Bar, 421 U. 

S. 773, 792 (1975), the Supreme Court in Gade v. National Solid Waste 

Management Association, 505 U.S. 88, 108, 112 S. Ct. 2374 (1992) 

clarified the pre-emption doctrine, 

“A state law also is pre-empted if it interferes with the methods by 

which the federal statute was designed to reach th[at] goal”. Id at 103. 

 

"'[A]ny state law, however clearly within a State's acknowledged 

power, which interferes with or is contrary to federal law, must yield.'" 

Felder v. Casey, 487 U. S., at 138 (quoting Free v. Bland, 369 U. S. 

663, 666 (1962)); see also De Canas v. Bica, 424 U. S. 351, 357 

(1976) ("[E]ven state regulation designed to protect vital state interests 

must give way to paramount federal legislation").” Id at 108. 

 

https://supreme.justia.com/cases/federal/us/421/773/case.html
https://supreme.justia.com/cases/federal/us/421/773/case.html
https://supreme.justia.com/cases/federal/us/424/351/case.html
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Here, a mere catch-all definition of an unprofessional conduct, RCW 

18.130.180(7), is not a state version of EMTALA. Even so, it frustrates 

Congressional intent to enact EMTALA with exclusive federal jurisdiction 

and interferes with the US DHHS statutory authority as the sole and 

primary adjudicator of EMTALA violations, subject to judicial review by 

the US Court of Appeals as clearly enacted in 42 U.S.C §1320a–7a. State 

agencies and courts must yield to the “unambiguously expressed intent of 

Congress”. Chevron U.S.A. Inc. v. Natural Resources Defense Council, 

Inc., 467 U.S. 837, 842-3, 104 S.Ct. 2778, 81 L.Ed.2d 694 (1984). RCW 

18.130.180(7) cannot supersede this duly enacted federal law excluding 

state concurrent jurisdiction over EMTALA. 

MQAC argued that I waived this issue on appeal even though this 

issue was raised and “argued” in my prehearing statement. CP 309-11; see 

also Decision 15. A 2-page argument on this issue “must be more than 

simply a hint or a slight reference to the issue in the record” in order for 

this issue to be “properly raised before” MQAC. King County v. 

Boundary Review Bd. for King County,122 Wn.2d 648, 670, 860 P.2d 

1024 (1993). This Court in King County, supra, as well as the COA in 

Kitsap Alliance v. Cent. Puget Sound Growth Mgmt. Hr'gs Bd.,160 Wn. 

App. 250, 271-2, 255 P.3d 696 (2011) did not go so far as mandating that 

“An appellant must do more than raise the issue below” to preserve it for 

https://casetext.com/case/chevron-inc-v-natural-resources-defense-council-inc-american-iron-and-steel-institute-v-natural-resources-defense-council-inc-ruckelshaus-v-natural-resources-defense-council-inc
https://casetext.com/case/chevron-inc-v-natural-resources-defense-council-inc-american-iron-and-steel-institute-v-natural-resources-defense-council-inc-ruckelshaus-v-natural-resources-defense-council-inc
https://casetext.com/case/chevron-inc-v-natural-resources-defense-council-inc-american-iron-and-steel-institute-v-natural-resources-defense-council-inc-ruckelshaus-v-natural-resources-defense-council-inc
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appeal. Decision 16. Yet, the COA went on to rule on this “waived” issue. 

Even if this Court considers a 2-page long argument not adequate to 

preserve this issue, precedents and court rules for raising the issue of 

jurisdiction for the first time on appeal exist. Maynard Inv. Co., Inc. v. 

McCann, 77 Wn.2d 616, 621, 465 P.2d 657 (1970).   

“The ordinary rule that errors not raised below will not be 

considered on appeal has been treated as subject to an exception where 

the matter raised for the first time on appeal was of such a character as 

to render the judgment of the lower court void, as where the court had 

no jurisdiction of the subject matter.” Id at 621.  

 

“Courts are created to ascertain the facts in a controversy and to 

determine the rights of the parties according to justice. Courts should 

not be confined by the issues framed or theories advanced by the 

parties if the parties ignore the mandate of a statute or an established 

precedent.” Id at 623. 

 

“The text of RAP 2.5(a) clearly delineates three exceptions that allow an 

appeal as a matter of right.” State v Blazina, 182 Wn.2d at 833. As such, 

even for the first time on appeal, court rules and precedents allowed me to 

raise the issue that MQAC lacks EMTALA subject matter jurisdiction. 

2. Whether RCW 18.130.180(1) and (4) prohibit a physician from 

exercising his or her speech and independent medical opinion. 
 

MQAC concluded that I violated RCW 18.130.180(1) and (4) for my 

“refusal to aid and consult with fellow physicians, while acting as an on-

call specialist, constitutes acts of moral turpitude and lowers the standing 

of the profession in the eyes of the public” (COL 2.3 and 2.4) and that my 
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“refusal to consult with fellow physicians and treat patients, while acting 

as an on-call specialist, created an unreasonable risk of patient harm” 

(COL 2.5 and 2.6). Yet, no provision in the UDA mandates an on-call 

specialist to automatically enter into a professional relationship with and 

render his or her services to ER physicians and patients without his or her 

consent or consideration for his or her capabilities.  The UDA, chapter 

18.130 RCW, does not prohibit an on-call physician from exercising his or 

her speech and independent medical judgment in deciding whom to 

consult or treat, especially when that physician was physically incapable 

and did not feel competent to take care of a particular patient. 

3. Whether it is a violation of the Due Process Clause of the US 

Constitution and the Washington Constitution Art. 1, § 10 for 

MQAC to serve and amend its Final Order beyond the 

statutory time limits of RCW 34.05.470(3) and .461(8)(a). 

 

“"Procedural due process imposes constraints on governmental 

decisions which deprive individuals of 'liberty' or 'property' interests 

within the meaning of the Due Process Clause of the Fifth or Fourteenth 

Amendment." Mathews v. Eldridge, 424 U.S. 319, 332, 96 S. Ct. 893, 47 

L. Ed. 2d 18 (1976). A medical license is a constitutionally protected 

property interest which must be afforded due process.” Nguyen v. 

Department of Health Medical Quality Assurance Commission, 144 

Wn.2d 516, 523, 29 P.3d 689 (2001). A physician’s license, professional 
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standing and reputation, and ability to earn a living are “much more 

important” interests than a money fine alone. Id at 526. “The more 

important the interest, the less tolerant we are as a civilized society that it 

be erroneously deprived.” Id at 524. And thus, the more procedural due 

process is required. Id at 525. There is a public policy in maintaining the 

interests of individuals as well as one in upholding the agencies of 

government. Id at 525. As such, MQAC must strictly honor the mandatory 

statutory time limits of RCW 34.05.470(3) and .461(8)(a) to protect both 

private and governmental interests.  

Furthermore, this Court held in State v. Young, 125 Wn.2d 688, 696, 

888 P.2d 142 (1995),  

“We will not interpret a statute "so as to render any portion 

meaningless, superfluous or questionable". Addleman v. Board of 

Prison Terms Paroles, 107 Wn.2d 503, 509, 730 P.2d 1327 (1986)…. 

A statute must be read as a whole giving effect to all of the language 

used. Alderwood Water Dist. v. Pope Talbot, Inc., 62 Wn.2d 319, 321, 

382 P.2d 639 (1963). See also State v. S.P., 110 Wn.2d 886, 890, 756 

P.2d 1315 (1988). "Each provision must be viewed in relation to other 

provisions and harmonized if at all possible to insure proper 

construction of every provision." Addleman, at 509.” 

 

Accordingly, the statutory time limits of RCW 34.05.461(8)(a) and 

.470(3) together are intended to forestall any “unnecessary delay” by 

MQAC and to protect the accused physician’s constitutional right to a 

timely judicial review of MQAC adverse actions. Washington 

Constitution Art. 1, § 10. My constitutional right to a timely judicial 

https://casetext.com/case/addleman-v-board-of-prison-terms#p509
https://casetext.com/case/addleman-v-board-of-prison-terms
https://casetext.com/case/alderwood-water-dist-v-pope-talbot#p321
https://casetext.com/case/alderwood-water-dist-v-pope-talbot
https://casetext.com/case/state-v-sp-3#p890
https://casetext.com/case/state-v-sp-3
https://casetext.com/case/state-v-sp-3
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review of MQAC’s adverse action cannot be initiated without the timely 

service of its Final Order. RCW 34.05.542(2). Thus, the statutory time 

limits of RCW 34.05.461(8)(a) and .470(3) are statutorily and 

constitutionally mandatory and must be complied with.  

C. This Decision Involves Issues of Public Interest That Should Be 

Determined by the Supreme Court. RAP 13.4 (b)(4). 
 

1. In the interest of justice and public safety, MQAC must obey 

its own governing laws and procedural due process. 

 

MQAC must be compelled to follow strict statutory time limits to 

protect the public’s health and safety because the law is clear: 

“Safeguarding the public's health and safety is the paramount 

responsibility of” MQAC. RCW 18.130.160.  

 

“It is the purpose of the commission to regulate the competency and 

quality of professional health care providers under its jurisdiction.” 

RCW 18.71.002.  

 

“These rules establish basic time periods for processing and resolving 

complaints against credentialed health care providers and applicants. 

The rules also provide enforcement mechanisms to ensure timely 

disposition of complaints and adjudicative proceedings. The 

department of health does not anticipate that the basic time period will 

be used in all cases. These rules are adopted as required by RCW 

18.130.095(1). The intent is to promote timely protection of the 

public and fairness to credential holders, applicants, and 

complainants, without sacrificing public safety.” WAC 246-14-010 

(emphasis added).  

 

Exempting MQAC from mandatory statutory time limits as erroneously 

ruled by the COA did not serve the public interest in ensuring “the 

competency and quality of physicians” and “safeguarding the public's 

http://app.leg.wa.gov/RCW/default.aspx?cite=18.130.095
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health and safety” from incompetent and dangerous healthcare providers. 

MQAC’s disregard of statutory time limits of RCW 34.05.461(8)(a) and 

.470(3) does not promote fairness to an accused physician. 

2. The Public is best served when physicians have autonomy in 

medical decision-making and free speech. 
 

“Reasonable latitude must … be allowed the physician in a particular 

case; and we would not lay down any rule which would unreasonably 

interfere with the exercise of his discretion, or prevent him from taking 

such measures as his judgment dictated for the welfare of the patient in a 

case of emergency.” Rolater v. Strain, 39 Okla. 572, 577-8, 137 P. 96 

(1913), citing Mohr v. Williams, 95 Minn. 261, 104 N.W. 12 (1905).  

This COA ruling that MQAC is not required to establish a duty of care 

as a matter of law before legally concluding that a physician committed 

“incompetence, negligence, or malpractice” and practiced “below the 

standard of care” has startling implications and profound public interest.  

If on-call specialists must render their services to anyone without regard 

for their own independent medical judgment and capacity or risk being 

sanctioned by MQAC for exercising their speech and medical judgment, 

few specialists will offer to be on call to serve the emergent needs of WA 

residents. “The public is ultimately dependent upon the provision of a 

physician's services, not their elimination.” Nguyen, 144 Wn.2d at 533.  
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3. Public confidence in the impartial administration of equal 

justice under law is eroded by this COA Decision. 
 

Public confidence in the judiciary is weakened when the "citizenry 

concludes, even erroneously, that cases are decided on the basis of 

favoritism or prejudice rather than according to law and fact". Discipline 

of Niemi, 117 Wn.2d 817, 824, 820 P.2d 41 (1991). A pro se litigant must 

obey every statutory deadline to preserve his interest and rights. However, 

the COA declined to hold MQAC to account for its violations of RCW 

34.05.461(8)(a) in issuing its Final Order and of RCW 34.05.470(3) and 

res judicata principle in issuing its Amended Final Order. This biased and 

unprecedented application of the law creates an appearance of 

“favoritism” toward MQAC and of unfairness against a pro se appellant. 

MQAC is not above the law and cannot defy statutory time limits and res 

judicata principle with impunity. “Res judicata rests upon public policy 

considerations which favor certainty in the establishment of legal 

relations, demand an end to litigation, and seek to prevent the harassment 

of parties.” Bates v. Devers, 214 Va. 667, 670, 202 S.E.2d 917, 920 (1974) 

(citations omitted).  

It was not MQAC’s total disregard for RCW 34.05 and 18.130 and 

binding legal principles itself that was such a dark stain on the rule of law; 

it was the fact that the Office of Attorney General defended vigorously 
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such lawlessness and the lower courts legalized it. Granting this petition 

for review by this Court will help restore public confidence. 

VI. CONCLUSION 
 

MQAC’s Amended Final Order should never be affirmed because it is 

legally untenable and procedurally flawed to be compatible with the US 

and WA Constitutions and binding precedents. I urge this Court to accept 

this petition and reverse the COA decision to restore law and order. I fled 

the tyranny, lawlessness, and corruption of communist Vietnam with my 

family in 1992 to pursue the American dream. I embrace the American 

ideals of democracy, freedom, justice, opportunity, and equality. The 

Commission’s egregious power grab and insolent lawlessness have shaken 

my belief in the American ideals to the core, particularly that of “Equal 

Justice Under Law”. Only this Court can ever restore my confidence in 

government and the impartiality and independence of the Judiciary.  

Respectfully submitted on November 21st, 2019, 

                                  

  HUNG DANG, MD 
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FILED 
10/23/2019 

Court of Appeals 
Division I 

State of Washington 

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 
DIVISION ONE 

HUNGJ~bJ~G, tyl.D., ) 
) 

Appellant, ) 
) 

V. ) 
) 

judicial Review Agency Action of the ) 
WASHINGTON STATE DEPARTMENT ) 
OF HEAL TH, MEDICAL QUALITY ) 
ASSURANCE COMMISSION, ) 

) 
Respondent. ) 

~Q. ?8910-4-~ 

ORDER DENYING MOTION 
FOR RECONSIDERATION 

Appellant Dr. Hung Dang filed a motion for reconsideration of the opinion filed on 

August 19, 2019. Respondent Washington State Department of Health Medical Quality 

Assurance Commission filed an answer to the motion. A majority of the panel has 

determined that the motion should be denied. Now, therefore, it is hereby 

• ~- --..,--~ro"RDEREDthatthe motion'for reco°'nsideration-rs denied~--- -· -·-

FOR THE COURT: 



FILED 
10/23/2019 

Court of Appeals 
Division I 

State of Washington 

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 
DIVISION ONE 

HUNG DANG, M.D., ) 
) 

Appellant, ) 
) 

V. ) 

) 
Judicial Review Agency Action of the ) 
WASHINGTON STATE DEPARTMENT ) 
OF HEAL TH, MEDICAL QUALITY ) 
ASSURANCE COMMISSION, ) 

) 
Respondent. ) 

No. 78910-4-1 

ORDER GRANTING MOTION 
TO PUBLISH 

Appellant Dr. Hung Dang filed a motion to publish the opinion filed on August 19, 

2019. Respondent Washington State Department of Health Medical Quality Assurance 

Commission filed an answer to the motion. A majority of the panel has determined that 

the motion should be granted. Now, therefore, it is hereby 

ORDERED that appellant's motion to publish the opinion is granted. 

FOR THE COURT: 

~ .. 
Judge 



FILED 
8/19/2019 

Court of Appeals 
Division I 

State of Washington 

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 
DIVISION ONE 

HUNG DANG, M.D., ) 
) 

Appellant, ) 
) 

V. ) 
) 

Judicial Review Agency Action of the ) 
WASHINGTON STATE DEPARTMENT ) 
OF HEAL TH, MEDICAL QUALITY ) 
ASSURANCE COMMISSION, ) 

) 
Respondent. ) 

No. 78910-4-1 

UNPUBLISHED OPINION 

FILED: August 19, 2019 

SCHINDLER, J. - Hung Dang, MD appeals the superior court order affirming the 

decision of the Washington State Department of Health Medical Quality Assurance 

Commission (MQAC). MQAC concluded Dr. Dang committed unprofessional conduct in 

violation of the Uniform Disciplinary Act, chapter 18.130 RCW; ordered oversight of his 

license; and imposed at $5,000 fine. We affirm the amended MQAC decision and final 

order. 

On Call at St. Joseph Medical Center 

Dr. Hung Dang is an otolaryngologist, specializing in the treatment of the ear, 

nose, and throat (ENT). Dr. Dang works at Group Health Cooperative1 in Tacoma. As 

1 We note Kaiser Permanente acquired Group Health in 2017. We use "Group Health" 
throughout the opinion. 
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a condition of his employment with Group Health, Dr. Dang maintains staff privileges 

and works as an on-call emergency ENT specialist at St. Joseph Medical Center in 

Tacoma. St. Joseph is one of several hospitals in the CHI Franciscan Health System 

and is a level II trauma center. The CHI Franciscan Health System is a nonprofit 

corporation dedicated to providing healthcare consistent with Catholic Health Initiatives. 

The other hospitals include S!, Francis Hospital in Federal Way, St. Clare Hospital in 

Lakewood, St. Anthony Hospital in Gig Harbor, and St. Elizabeth Hospital in Enumclaw. 

Emergency Medical Treatment and Labor Act 

The Emergency Medical Treatment and Labor Act (EMTALA), 42 U.S.C. § 

1395dd, requires hospitals to treat patients that need emergency care. The purpose of 

EMTALA is to ensure that individuals receive adequate emergency medical care 

regardless of ability to pay. Jackson v. E. Bay Hosp., 246 F.3d 1248, 1254 (9th Cir. 

2001). Under EMTALA, a hospital must provide appropriate emergency medical care or 

transfer the patient to another medical facility. 42 U.S.C. § 1395dd(b)(1). 

An on-call physician may not refuse to provide medical care and treat a patient 

properly transferred by an emergency room (ER) physician. 42 U.S.C. § 

1395dd(d)(1)(B). Under 42 U.S.C. § 1395dd(d)(1)(B), a physician "is responsible for the 

examination, treatment, or transfer of an individual in a participating hospital, including a 

physician on call for the care of such an individual." A hospital that can provide 

specialized care may not refuse to accept an appropriate transfer from a referring 

hospital if the receiving hospital has the capacity to treat the patient. 42 U.S.C. § 

1395dd(g), (c)(2)(8). A transfer to a medical facility is appropriate if "the transferring 

hospital provides the medical treatment within its capacity which minimizes the risks to 

2 
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the individual's health," the receiving facility "has available space and qualified 

personnel for the treatment of the individual," and the receiving facility "has agreed to 

accept transfer of the individual and to provide appropriate medical treatment." 42 

U.S.C. § 1395dd(c)(2)(A), (B). 

Statewide Emergency Medical Trauma Care Centers 

In 1990, the Washington State Legislature enacted the Statewide Emergency 

Medical Services and Trauma Care System Act (EMSTCSA), chapter 70.168 RCW, "to 

establish an efficient and well-coordinated statewide emergency medical services and 

trauma care system." LAWS OF 1990, ch. 269; RCW 70.168.010(3). The legislature 

states the intent of EMSTCSA is to "reduce costs and incidence of inappropriate and 

inadequate trauma care and emergency medical service and minimize the human 

suffering and costs associated with preventable mortality and morbidity." RCW 

70.168.010(3). The objective of EMSTCSA is to "(a) [p]ursue trauma prevention 

activities to decrease the incidence of trauma; (b) provide optimal care for the trauma 

victim; (c) prevent unnecessary death and disability from trauma and emergency illness; 

and (d) contain costs of trauma care and trauma system implementation." RCW 

70.168.010(4). 

EMSTCSA requires the Washington State Department of Health to designate 

trauma care services at hospitals. RCW 70.168.015(5). EMSTCSA categorizes 

hospitals into one of five levels of care. RCW 70.168.015(4). EMSTCSA designates 

the level of trauma care services at each hospital as level I to level V, the highest level 

of trauma care to the lowest level of trauma care. RCW 70.168.015(4), (15), (23). 

Lower level designated trauma centers can transfer patients to high-level hospitals for 

3 
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care and treatment by a specialist. RCW 70.168 .015(23); WAC 246-976-700(8), (9). 

Designated trauma service care hospitals must provide emergency and trauma services 

to all patients requiring care without regard to ability to pay. RCW 70 .168.130(3)(b). 

Uniform Disciplinary Act 

The Uniform Disciplinary Act (UDA), chapter 18.130 RCW, governs licensing and 

discipline of physicians. The purpose of the UDA is (1) to protect the public and (2) to 

protect the standing of the medical profession in the eyes of the public. In re the 

Revocation of the License To Practice Medicine & Surgery of Kindschi , 52 Wn .2d 8, 11 , 

319 P.2d 824 (1958) . The UDA gives the Washington State Department of Health 

Medical Quality Assurance Commission (MQAC) 2 the authority to regulate , monitor, and 

discipline physicians . RCW 18.30 .040(2)(b)(ix) ; chapter 18.71 RCW; chapter 18.71A 

RCW. 

Statement of Charges 

On April 4, 2016 , the Washington State Department of Health Medical Program 

(Department of Health) filed a statement of charges against Dr. Dang , alleging violation 

of EMT ALA and RCW 18.130.180(1 ), (4) , and (7) with respect to "Patient A ," "Patient 

B," and "Patient C." RCW 18.130.180, "Unprofessional Conduct," provides, in pertinent 

part: 

(1) The commission of any act involving moral turpitude , 
dishonesty, or corruption relating to the practice of the person's 
profession , whether the act constitutes a crime or not. . .. 

(4) Incompetence, negligence , or malpractice which results in 
injury to a patient or which creates an unreasonable risk that a patient may 
be harmed .... 

2 In July 2019 (LAWS OF 2019, ch. 55 , § 7) , MQAC became the "Washington Medical 
Commission ." 

4 
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(7) Violation of any state or federal statute or administrative rule 
regulating the profession in question, including any statute or rule defining 
or establishing standards of patient care or professional conduct or 
practice.!31 

Patient A 

On October 20, 2012, 61-year-old Patient A went to the ER at St. Clare Hospital. 

St. Clare is a level IV trauma center. Patient A had a history of thyroid cancer and 

undergone prior neck surgery. On October 20, Patient A had "facial swelling, an 

enlarged tongue with airway obstruction, and difficulty with breathing and swallowing." 

A CT4 scan showed 

bilateral lymph node dissection of the neck, enlargement of the base of the 
tongue with contiguous abnormal soft tissue swelling of the left oral floor 
and left lateral wall of the oral cavity, possibly representing a recurrent 
squamous cell carcinoma or an infectious or inflammatory process. 

St. Clare did not have an on-call ENT doctor. The ER doctor concluded Patient 

A needed a higher level of care from an ENT specialist. The ER doctor contacted Dr. 

Dang at St. Joseph to request transfer of Patient A. Dr. Dang refused to accept the 

transfer of Patient A because he was not on call for St. Clare but consulted with the ER 

doctor and said the patient could "follow up with the clinic on Monday." 

Because of "the dangerous nature of Patient A's possible airway obstruction," the 

St. Clare ER doctor believed "a more urgent consult" was necessary and transferred 

Patient A to Harborview Medical Center, a level I trauma center. Harborview accepted 

the transfer. St. Clare airlifted Patient A to Harborview. An ENT specialist diagnosed 

Patient A with "acute angioedema" and admitted Patient A to intensive care. 

3 The legislature amended RCW 18.130.180 several times after 2016. LAWS OF 2018, ch. 216, § 
2; LAWS OF 2018, ch. 300, § 4; LAws OF 2019, ch. 427, § 17. The amendments do not change the 
language pertinent to our analysis. 

4 Computed tomography. 

5 
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Patient B 

On November 23, 2013, 34-year-old Patient B went to the ER at St. Francis 

Hospital for "sore throat, swelling, and difficulties with swallowing and breathing." St. 

Francis is a level IV trauma center. A CT neck scan "showed fluid collection and 

findings consistent with tonsillar abscess." The ER doctor concluded Patient B should 

be transferred to St. Joseph for consultation and treatment by an ENT specialist. St. 

Francis staff contacted St. Joseph on-call ENT specialist Dr. Dang to request the 

transfer. Dr. Dang refused to consult or accept the transfer. 

Patient C 

On June 8, 2014, 24-year-old Patient C went to the ER at St. Clare. Patient C 

had pain in his ear and throat and trouble swallowing. The ER doctor diagnosed Patient 

C with a tonsillar abscess and a potential "life-threatening" airway obstruction. 

Patient C was diagnosed with tonsillar abscess (a collection of pus behind 
the tonsils that involves pain, swelling, and often radiates into the ear) with 
mild airway obstruction. The treating staff suspected a retropharyngeal 
abscess (deep neck space infections that can pose an immediate life­
threatening emergency with potential for airway compromise). 

The ER doctor contacted St. Joseph on-call ENT specialist Dr. Dang to request a 

transfer for treatment. Dr. Dang refused to consult or accept transfer of Patient C 

because he was not on call for St. Clare. 

The St. Clare ER doctor contacted Harborview. After learning Harborview did not 

have the capacity to accept transfer of Patient C, the St. Clare ER doctor called CHI 

Franciscan Associate Chief Medical Officer Dr. Kim Moore. Dr. Moore authorized 

transfer of Patient C from St. Clare to St. Joseph for consultation and treatment by the 

on-call ENT doctor. 
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When Patient C arrived at St. Joseph, Dr. Dang refused to consult or treat 

Patient C. Dr. Moore contacted Dr. Dang. Dr. Dang told Dr. Moore he would not treat 

Patient C. Six hours later, Dr: Moore transferred Patient C to Madigan Army Medical 

Center for treatment. Madigan is a level II trauma center. 

Administrative Hearing 

Dr. Dang retained an attorney and filed an answer to the statement of charges. 

Dr. Dang denied the allegations that he violated EMT ALA or RCW 18.130.180(1 ), (4), 

and (7). Dr. Dang requested a hearing. 

The three-day MQAC hearing began on January 30, 2017. The Department of 

Health called Dr. Dang; Dr. Moore; expert witness Warren Appleton, MD, JD; and St. 

Francis ER doctor Sarah Sliva to testify. Dr. Dang called expert witnesses Robert 

Bitterman, MD, JD and Dr. Alan Pokorny and his practice partner Dr. Alex Moreano to 

testify. The presiding chief health law judge admitted a number of exhibits into 

evidence, including the Franciscan Health System (FHS) medical records for Patients A, 

B, and C; the 2012 FHS bylaws; and orthopedic surgery records for Dr. Dang. 

Dr. Dang testified he was acting as an on-call doctor only for St. Joseph. Dr. 

Dang testified he agreed to consult on Patient A. Dr. Dang asserted he did not refuse to 

consult on Patient B. Dr. Dang testified that he did not refuse to accept the transfer of 

Patient C. Dr. Dang said he told Dr. Moore that he was "not physically capable" of 

treating Patient C. Dr. Dang testified that in late February or early March 2014, he had 

ankle surgery. Dr. Dang said that he fell and injured his heel on June 8, 2014 and took 

a "hydrocodone and acetaminophen combination ... pill" for the pain. 
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Dr. Moore testified that she approved the transfer of Patient C from the St. Clare 

ER to St. Joseph's ER. Dr. Moore said Dr. Dang "refused to come in and see the 

patient." Dr. Moore called Dr. Dang and "asked him to go in and see the patient as the 

on-call ear, nose and throat doctor." Dr. Dang told Dr. Moore he "would not go in to see 

the patient because the patient had come from St. Clare." Dr. Moore testified that Dr. 

Dang did not give "any other reason why he would not or could not come in and see the 

patient." 

Dr. Moore testified Dr. Dang had a duty to come to the St. Joseph ER on June 8, 

2014 to consult and treat Patient C. Dr. Moore said that "when a request is made for 

consult," the FHS bylaws state the "consultant must appear as - as reasonably as 

patient's needs dictate and if they are unable to care for the patient, then that physician 

needs to assist to find someone else who can." If the on-call doctor is unavailable, "the 

physician should try to find coverage or backup" and let the emergency department 

"know that there is a crisis" and that the physician is "not going to be available for call so 

if a patient presents that needs their seNices, they can start to look outside of that 

hospital." Dr. Moore testified Dr. Dang "did not tell me that he was unable to perform his 

[on-]call duties." 

Expert witness Dr. Appleton testified that in his opinion, Dr. Dang violated the 

professional conduct of licensed health care providers under RCW 18.130.180 and 

EMTALA. Dr. Appleton testified that because of the dangerous nature of the airway 

obstruction, the ER doctor could not discharge Patient A and follow the advice of Dr. 

Dang to wait until the following Monday. Dr. Appleton testified Dr. Dang violated the 

standard of care by refusing to consult and admit Patient B to St. Joseph. Dr. Appleton 
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testified the condition of tonsillar abscess of Patient B was an emergency that required 

immediate treatment by an ENT specialist. Dr. Appleton testified the tonsillar abscess 

of Patient C was an unstable medical emergency condition and the refusal of Dr. Dang 

to consult and admit the patient violated the standard of care and EMT ALA. 

Dr. Dang's expert witnesses Dr. Bitterman and Dr. Pokorny testified that Dr. 

Dang did not violate the standard of care or EMTALA. 

Dr. Moreano is an ENT surgeon and practice partner with Dr. Dang at Group 

Health in Tacoma. Dr. Moreano testified Group Health affiliated with St. Joseph in 

Tacoma. Dr. Moreano said that as the on-call ENT specialist at St. Joseph, he regularly 

receives calls from the ER doctor at St. Clare and St. Francis to consult. Dr. Moreano 

testified that he and the other two members of the Group Health ENT practice group, 

Dr. Dang and Dr. Ken Deem, "decided" to tell the ER doctors from the other FHS 

hospitals that "by the bylaws of the [FHS] system we were not obligated to get involved 

in - in the care of those patients." However, Dr. Moreano conceded, "We were told by 

our own [Group Health] leadership that we must comply with their request that we 

manage the patients from their entire system." 

MQAC Decision and Order 

On September 29, 2017, MQAC issued a 22-page decision, "Findings of Fact, 

Conclusions of Law, and Final Order." The MQAC decision sets forth extensive findings 

of fact that address FHS, EMTALA, statewide emergency medical trauma centers, and 

the emergency medical conditions of Patients A, B, and C. MQAC made a number of 

credibility findings. MQAC expressly found Dr. Dang's testimony that he did not refuse 

to consult on Patient B and that he was unable to treat Patient C not credible. MQAC 
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found Dr. Appleton's expert testimony that Dr. Dang violated RCW 18.130.180 and 

EMTALA more credible than the expert witnesses who testified on behalf of Dr. Dang. 

MQAC found FHS has a procedure to transfer patients. 

FHS has a Patient Placement Center, which may be used to 
organize or facilitate an orderly patient intake/transfer process. However, 
use of a Patient Placement Center does not preclude 'doctor to doctor' 
consults or transfer requests. Further, practitioners are not required by 
FHS to use the transfer/placement center. Moreover, failure to utilize a 
Patient Placement Center does not relieve a practitioner from his/her 
obligations under the Emergency Treatment and Active Labor Act.[51 

With respect to Patient A, MQAC concluded Dr. Dang did not violate RCW 

18.130.180 or EMTALA. Specifically, MQAC found that with respect to Patient A, Dr. 

Dang "was not on-call" at St. Clare Hospital but consulted with the St. Clare ER doctor 

and suggested Patient A follow up with the clinic two days later. 

MQAC concluded there was "insufficient evidence to find that the Respondent 

violated EMTALA with regard to Patient B." But MQAC concluded Dr. Dang violated 

RCW 18.130.180: 

[T)he Respondent's refusal to consult with the emergency room doctor 
concerning the care of Patient B lowered the standing of the profession in 
the eyes of the public. In addition, the Respondent's refusal to consult 
with a fellow physician, acting in good faith to help a patient, created an 
unreasonable risk of harm to Patient B. 

With respect to Patient C, MQAC concluded Dr. Dang violated EMTALA and 

RCW 18.130.180: 

Patient C was experiencing an emergency medical condition, which had 
not been stabilized, and his transfer to [St. Joseph] was appropriate. As 
such, the Respondent violated EMTALA when he failed to treat Patient C, 
while on call for [St. Joseph]. However, assuming arguendo that the 
transfer was improper, the Respondent (as the on-call specialist), was 
nonetheless obligated under EMTALA to appear and treat Patient C once 
he was transferred to [St. Joseph]. In addition, the Respondent's failure to 

5 Footnotes omitted. 
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identify a backup or to inform Dr. Moore (or [St. Joseph]) that he was 
unavailable at a time contemporaneous to the transfer, was inconsistent 
with Respondent's explanation. Lastly, the Respondent's refusal to treat 
Patient C created an unreasonable risk of harm to Patient C and lowered 
the standing of the profession in the eyes of the public. 

MQAC ordered oversight of Dr. Dang's medical license for two years and 

imposed monitoring requirements and a $5,000 fine. 

Motion To Reconsider 

On October 11, 2017, the Department of Health filed a motion for reconsideration 

to correct two scrivener's errors in the final order. Dr. Dang did not file a response or 

object.. On December 20, 2017, MQAC issued "Amended Findings of Fact, Conclusions 

of Law, and Final Order" correcting the two scrivener's errors. 

Superior Court Appeal 

Dr. Dang filed a petition for judicial review in superior court. The superior court 

affirmed the amended MQAC final order but modified the monitoring period to begin 

May 26, 2017 instead of September 29, 2017. Dr. Dang appeals the superior court 

"Order on Petition for Judicial Review." 

Standard of Review 

The Washington Administrative Procedure Act (WAPA), chapter 34.05 RCW, 

governs judicial review of disciplinary proceedings under the UDA, chapter 18.130 

RCW. On review, we sit in the same position as the superior court and apply the WAPA 

standards directly to the record before the agency. Tapper v. Emp't Sec. Dep't, 122 

Wn.2d 397,402, 858 P.2d 494 (1993). As the party challenging MQAC's decision, Dr. 

Dang bears the burden of establishing the decision is invalid under one or more of the 

WAPA criteria. RCW 34.05.570(1)(a). 
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Under RCW 34.05.570(3), we will reverse only if (1) the administrative decision is 

based on an error of law, (2) the administrative decision is unsupported by substantial 

evidence, (3) the administrative decision is arbitrary or capricious, (4) the administrative 

decision violates the constitution, (5) the order is inconsistent with a rule of the agency, 

(6) the agency employed improper procedures, or (7) the order is outside the agency's 

statutory authority. Tapper, 122 Wn.2d at 402. We review conclusions of law de novo. 

Haley v. Med. Disciplinary Bd., 117 Wn.2d 720, 730, 818 P.2d 1062 (1991). However, 

we give due deference to the expertise and knowledge of MQAC _and substantial weight 

to the interpretation of the law the agency administers when it is within the agency's 

expertise. Haley, 117 Wn.2d at 728. MQAC may rely on its experience and specialized 

knowledge to evaluate the evidence when finding unprofessional conduct. RCW 

34.05.452(5); WAC 246-11-160(2); In re Disciplinary Proceeding Against Brown, 94 Wn. 

App. 7, 13-14, 972 P.2d 101 (1998). 

The standard of proof in a medical disciplinary proceeding is that findings of fact 

must be proved by clear and convincing evidence. Nguyen v. Dep't of Health, Med. 

Quality Assur. Comm'n, 144 Wn.2d 516, 529, 29 P.3d 689 (2001). We review MQAC's 

findings of fact like any other proceeding under WAPA for substantial evidence. Ancier 

v. Dep't of Health, Med. Quality Assur. Comm'n, 140 Wn. App. 564, 572, 166 P.3d 829 

(2007). Evidence is substantial if it is sufficient to persuade a reasonable person of the 

truth or correctness of the order. Ancier, 140 Wn. App. at 572-73. We take MQAC's 

evidence as true and draw all inferences in MQAC's favor. Ancier, 140 Wn. App. at 

573. We will not weigh conflicting evidence or substitute our judgment regarding 

witness credibility for that of MQAC. Davis v. Dep't of Labor & Indus., 94 Wn.2d 119, 
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124, 615 P.2d 1279 (1980). Unchallenged agency factual findings are verities on 

appeal. Darkenwald v. Emp't Sec. Dep't, 183 Wn.2d 237, 244, 350 P.3d 647 (2015). 

Afte~ determining whether substantial evidence supports the findings of fact, the court 

determines whether the findings in turn support the conclusions of law and judgment. 

Nguyen, 144 Wn.2d at 530. 

Unprofessional Conduct in Violation of RCW 18.130.180(1) and (4) 

Dr. Dang claims that absent a finding that he owed a duty of care to Patients B or 

C, MQAC erred in deciding he violated RCW 18.130.180(1) and (4). 

The plain language of RCW 18.130.180(1) and (4) does not require MQAC to 

find a duty of care. RCW 18.130.180(1) states, in pertinent part, that "unprofessional 

conduct" is "[t]he commission of any act involving moral turpitude, dishonesty, or 

corruption relating to the practice of the person's profession, whether the act constitutes 

a crime or not." RCW 18.130.180(4) states, in pertinent part, that "unprofessional 

conduct" is "[i]ncompetence, negligence, or malpractice which results in injury to a 

patient or which creates an unreasonable risk that a patient may be harmed." 

MQAC concluded Dr. Dang violated RCW 18.130.180(1) and (4) by refusing to 

consult or treat Patients B and C. MQAC found the "refusal to consult" with the ER 

doctor concerning treatment and care of Patient B "lowered the standing of the 

profession in the eyes of the public" and "created an unreasonable risk of harm to 

Patient B." MQAC concluded that the "refusal to treat Patient C created an 

unreasonable risk of harm to Patient C and lowered the standing of the profession in the 

eyes of the public." 
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Dr. Dang cites Khung Thi Lam v. Global Medical Systems, Inc., 127 Wn. App. 

657, 111 P.3d 1258 (2005), to argue that without finding he owed a duty of care, MQAC 

could not conclude he violated RCW 18.130.180(1) and (4). Khung Thi Lam is 

inapposite. In Khung Thi Lam, the court held the plaintiff must establish a duty of care 

to prevail on a medical malpractice claim. Khung Thi Lam, 127 Wn. App. at 669. 

Dr. Dang argues his conduct did not constitute an act of moral turpitude under 

RCW 18.130.180(1 ). In Haley, the Washington Supreme Court held that the conduct of 

a physician constitutes an act of moral turpitude if the physician abuses the status of the 

profession or lowers the standard of the profession in the eyes of the public. Haley, 117 

Wn.2d at 731-32. The conduct "must indicate unfitness to bear the responsibilities of, 

and to enjoy the privileges of, the profession." Haley, 117 Wn.2d at 731. 

To perform their professional duties effectively, physicians must enjoy the 
trust and confidence of their patients. Conduct that lowers the public's 
esteem for physicians erodes that trust and confidence, and so 
undermines a necessary condition for the profession's execution of its vital 
role in preserving public health through medical treatment and advice. 

Haley, 117 Wn.2d at 734. 

Dr. Dang cites In re the License To Practice Pharmacy of Farina, 94 Wn. App. 

441, 972 P.2d 531 (1999), to argue his conduct did not constitute moral turpitude. 

Farina is inapposite. In Farina, the court addressed the difference between moral 

turpitude and violation of a criminal statute. Farina, 94 Wn. App. at 460. The court 

concluded violation of a criminal statute does not necessarily constitute an act of moral 

turpitude. Farina, 94 Wn. App. at 460-61. Conduct that meets the definition of "moral 

turpitude" is an act of "inherent immorality." Farina, 94 Wn. App. at 460-61. 
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Dr. Dang also claims MQAC applied a subjective standard in determining he 

committed unprofessional conduct in violation of RCW 18.130.180(1 ). The record does 

not support his argument. Substantial evidence supports the MQAC finding that Dr. 

Dang refused to consult or treat Patients Band C and the findings support the 

conclusion that Dr. Dang violated RCW 18.130.180(1) and (4). 

Dr. Dang asserts that because there is no distinction between the circumstances 

of Patient A and Patient B, MQAC erred in reaching a different conclusion for Patient B. 

The record does not support his argument. MQAC found Dr. Dang did not refuse to 

consult with the ER physician with respect to Patient A and said, "Patient A could follow 

up with the clinic on Monday (two days later)." 

MQAC found Dr. Dang committed unprofessional conduct in violation of RCW 

18.130.180(1) and (4) with respect to Patient B. MQAC found that unlike Patient A, Dr. 

Dang refused to consult with the ER doctor about the care and treatment of Patient B. 

[Dr. Dang]'s refusal to consult with the emergency room doctor concerning 
the care of Patient B lowered the standing of the profession in the eyes of 
the public. In addition, [Dr. Dang]'s refusal to consult with a fellow 
physician, acting in good faith to help a patient, created an unreasonable 
risk of harm to Patient B. 

Challenge to MQAC Finding Violation of EMTALA 

Dr. Dang contends MQAC did not have the authority to address whether he 

violated EMTALA. In his prehearing statement in the MQAC proceeding, Dr. Dang 

argued MQAC did not have the authority to address whether he violated EMTALA. 

However, Dr. Dang did not raise the argument again. 

The Department of Health contends Dr. Dang waived the right to raise this 

argument on appeal. We agree. In an appeal of a decision governed by WAPA, an 
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appellant can raise an issue for the first time on only if (1) the appellant did not know 

and had no duty to discover facts that gave rise to the issue, (2) the appellant did not 

have an opportunity to raise the issue, or (3) the issue arose from a change in 

controlling law or a change in agency action and the interests of justice require 

resolution. RCW 34.05.554(1)(a)-(d); King County v. Boundary Review Bd. for King 

County, 122 Wn.2d 648, 668, 860 P.2d 1024 (1993). An appellant must do more than 

raise the issue below. Boundary Review Bd., 122 Wn.2d at 670; Kitsap All. of Prop. 

Owners v. Cent. Puget Sound Growth Mgmt. Hr'gs Bd., 160 Wn. App. 250, 271-72, 255 

P.3d 696 (2011). 

Nonetheless, we note that under the plain and unambiguous language of RCW 

18.130.180(7), MQAC has the authority to determine whether "[v]iolation of any state or 

federal statue or administrative rule regulating the profession in question, including any 

statute or rule defining or establishing standards of patient care or professional conduct 

or practice," constitutes unprofessional conduct.6 

Dr. Dang contends the United States Department of Health and Human Services 

Secretary has the exclusive authority to initiate proceedings under EMT ALA, and only 

the United States Court of Appeals has jurisdiction over EMTALA claims. 

The Department of Health filed charges under the UDA, not EMTALA. The 

authority of MQAC under the UDA does not conflict with EMTALA. EMTALA specifically 

states that "[t]he provisions of this section do not preempt any State or local law 

requirement, except to the extent that the requirement directly conflicts with a 

requirement of this section." 42 U.S.C. § 1395dd(f). In Goldfarb v. Virginia State Bar, 

6 Emphasis added. 
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421 U.S. 773, 792, 95 S. Ct. 2004, 44 L. Ed. 2d 572 (1975), the United States Supreme 

Court recognized the compelling state interest in regulating healthcare professionals: 

[S]tates have a compelling interest in the practice of professions within 
their boundaries, and that as part of their power to protect the public 
health, safety, and other valid interests they have broad power to establish 
standards for licensing practitioners and regulating the practice of 
professions. 

Violation of RCW 18.130.180(7) 

Dr. Dang argues the evidence does not support the conclusion that he violated 

RCW 18.130.180(7). We disagree. Substantial evidence supports the conclusion that 

Dr. Dang violated RCW 18.130.180(7) by refusing to treat Patient C in violation of 

federal law. The ER doctor transferred Patient C to St. Joseph for treatment because 

he "was experiencing an emergency medical condition, which had not been stabilized." 

MQAC found the "transfer to [St. Joseph] was appropriate. As such, the Respondent 

violated EMTALA when he failed to treat Patient C, while on call for [St. Joseph]." 

Unchallenged finding of fact 1.17 states that "[a]fter Patient C arrived at [St. Joseph], the 

Respondent was again contacted and he continued to refuse to consult or to treat 

Patient C." 

Dr. Moore testified that she recommended transferring Patient C from the St. 

Clare emergency department to the St. Joseph emergency department for treatment. 

Dr. Moore testified the St. Joseph emergency department (ED) doctor called her after 

he transferred Patient C because Dr. Dang refused to treat Patient C. Dr. Moore 

testified: 

A So after the patient was transferred ED to ED, the ED physician at 
St. Joseph contacted Dr. Dang and he refused to come in and see 
the patient, so they called me. 

Q Okay. And what did you do? 
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A And I called Dr. Dang. 
Q Okay. You spoke with him directly? 
A Yes. 
Q Okay. What did he tell you or did you ask him to accept the patient 

or do you recall the conversation? 
A To the best of my recollection, I believe that I asked him to go in 

and see the patient as the on-calf ear, nose and throat doctor. 
Q Okay. And what did he respond? 
A He said he would not go in to see the patient because the patient 

had come from St. Clare. 
Q Okay. Did he give you any other reason why he would not or could 

not come in and see the patient? 
A No. 
Q Okay. Did he inform you that he had been injured -
A No. 
Q - or that he was otherwise unavailable? 
A No. 

Substantial evidence supports the MQAC finding that Dr. Dang violated RCW 

18.130.180(7) and EMTALA by refusing to treat Patient C after St. Clare transferred 

Patient C to St. Joseph. 

Denial of Request To Admit Documentary Evidence 

Dr. Dang contends MQAC abused its discretion by denying his request to admit 

documentary evidence. Dr. Dang argues the evidence would have refuted the 

testimony of Dr. Moore and denial of his request is prejudicial. 

At the end of his case, Dr. Dang sought to introduce new documentary evidence 

to rebut the testimony of Dr. Moore. "The new evidence was in the form of .a string of 

emails addressed to and from the Respondent, Dr. Moore, and a number of addressees 

who did not testify at [the] hearing." The MQAC findings describe the documentary 

evidence: 

The emails ranged in time from the year 2011 to 2014. [Dr. Dang's 
attorney] represented that: a) the emails were taken from the 
Respondent's personal home computer; b) the emails had been in the 
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Respondent's possession; and c) they were not previously disclosed to 
[the Department of Health's attorney]. 

WAC 246-11-390(7) states: 

Documentary evidence not offered in the prehearing conference will not 
be received into evidence at the adjudicative proceeding in the absence of 
a clear showing that the offering party had good cause for failing to 
produce the evidence at the prehearing conference.f7l 

MQAC ruled Dr. Dang did not show good cause for failing previously to produce 

the documentary evidence: 

Here, Dr. Moore was identified at the prehearing conference as a 
witness. The Respondent knew or should have known that any 
documents containing prior statements by Dr. Moore could become 
relevant. This is especially true given that the documents have been in 
the Respondent's sole possession since 2011 and 2014, respectively. 
Thus, these documents should have been disclosed if the Respondent 
desired to have them become part of the record. Moreover, any 
uncertainties pertaining to Dr. Moore's testimony could have been 
resolved by deposing her. However, the Respondent's failure to do either 
has resulted in prejudice to the Department at this stage of the 
proceeding. Consequently, the Respondent has failed to demonstrate the 
necessary good cause for failing to produce the evidence at the 
prehearing conference.f8l 

The record supports the MQAC finding that Dr. Dang did not show good cause 

because he did not produce the documentary evidence at the prehearing conference. 

RCW 34.05.461 (8)(a) 

Dr. Dang argues the final order should be reversed because MQAC did not issue 

the final order within the 90-day time limit under RCW 34.05.461 (8)(a). The Department 

of Health argues the 90-day time limit is directory, not mandatory. We agree with the 

Department of Health. 

1 Dr. Dang asserts MQAC erred by not engaging in an analysis under Burnet v. Spokane 
Ambulance, 131 Wn.2d 484, 933 P.2d 1036 (1997). Burnet does not apply to an administrative 
proceeding. WAC 246-11-390 controls. 

8 Footnote omitted. 
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RCW 34.05.461 (8)(a) states, in pertinent part, that "final orders shall be served in 

writing within ninety days after conclusion of the hearing or after submission of memos, 

briefs, or proposed findings ... unless this period is waived or extended for good cause 

shown." A statute setting a time within which a public officer is to perform an official act 

is directory unless the nature of the act or the language of the statute makes clear that 

the time designation limits the power of the officer. Niichel v. Lancaster, 97 Wn.2d 620, 

623-24, 647 P.2d 1021 (1982). When the time for or manner of performing the 

authorized action is not essential to the purpose of the statute, the time and manner 

provisions are considered directory. Niichel, 97 Wn.2d at 624. 

Amended Findings of Fact, Conclusions of Law, and Final Order 

Dr. Dang cites RCW 34.05.470(3) to argue the Amended Findings of Fact, 

Conclusions of Law, and Final Order is unlawful because the presiding officer did not 

comply with the 20-day time limit to file an amended final order. 

The Department of Health filed a timely motion for reconsideration of the final 

order to correct two scrivener's errors. Dr. Dang did not file a response to the motion or 

object. On December 20, 2017, MQAC issued an amended final order correcting the 

two scrivener's errors: 

[MQAC] notes that two Scrivener's errors occurred in the Final 
Order. A Scrivener's error appears in Paragraph 1.3, which reads "[t]he 
Respondent was employed by [St. Joseph] at all times ... ["] instead of 
"[t]he Respondent was employed by Group Health Cooperative at all times 
relevant to this matter." In addition, a Scrivener's error appears in 
Paragraph 1.10, which reads "[s]pecifically, the Respondent was not on­
call at [St. Joseph] ... ," instead of "[s]pecifically, the Respondent was not 
on-call at St. Clare Hospital and thus had no duty to treat or accept the 
transfer of Patient A."[91 

9 Emphasis in original; some alteration in original. 
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Dr. Dang argues that because he filed the petition for judicial review in superior 

court before the presiding officer issued the amended final order, CR 60(a) controls. 

But the civil rules do not apply to administrative agency proceedings. See Delacey v. 

Clover Park Sch. Dist., 117 Wn. App. 291, 296, 69 P.3d 877 (2003). 

Due Process 

For the first time on appeal, Dr. Dang contends MQAC violated his procedural 

right to due process on a number of grounds. Subject to certain limited exceptions that 

are not applicable here, RCW 34.05.554(1) bars a litigant from raising issues on appeal 

not raised before the agency. With the exception of his claim that MQAC did not 

consider the telephonic testimony, we decline to consider the arguments he raises for 

the first time on appeal. 

Procedural due process requires notice and an opportunity to be heard " 'at a 

meaningful time and in a meaningful manner.'" Amunrud v. Bd. of Appeals, 158 Wn.2d 

208, 216, 143 P.3d 571 (2006)10 (quoting Mathews v. Eldridge, 424 U.S. 319, 333, 96 S. 

Ct. 893, 47 L. Ed. 2d 18 (1976)). "The process due depends on what is fair in a 

particular context." In re Det. of Morgan, 180 Wn.2d 312, 320, 330 P.3d 774 (2014). 

In Mathews, the United States Supreme Court articulated a balancing test to aid in 

determining when, and to what extent, procedural protections are required: 

[D]ue process generally requires consideration of three distinct factors: 
First, the private interest that will be affected by the official action; second, 
the risk of an erroneous deprivation of such interest through the 
procedures used, and the probable value, if any, of additional or substitute 
procedural safeguards; and finally, the Government's interest, including 
the function involved and the fiscal and administrative burdens that the 
additional or substitute procedural requirement would entail. 

Mathews, 424 U.S. at 335. 

10 Internal quotation marks omitted. 
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Dr. Dang contends he did not have a meaningful opportunity to be heard during 

the three-day administrative hearing. The record does not support his argument. Dr. 

Dang was represented by counsel, he called expert witnesses to testify on his own 

behalf, his practice partner testified, he testified, and MOAG admitted documentary 

evidence he presented. 

The transcript of the MQAC hearing indicates the testimony of the witnesses who 

testified by telephone is not "audible." Dr. Dang contends that because the transcript 

shows the testimony of his expert witnesses Dr. Bitterman and Dr. Pokorny and the 

testimony of Dr. Sliva was "not audible," MQAC ignored that testimony. The record 

does not support his argument. 

The witnesses testified at the hearing. The Amended Findings of Fact, 

Conclusions of Law, and Final Order makes clear that MQAC, Dr. Dang, his attorney, 

and the attorney for the Department of Health heard the testimony of Dr. Sliva, Dr. 

Bitterman, and Dr. Pokorny. The Department of Health attorney addressed the 

testimony of these witnesses in closing argument. Dr. Dang's attorney cited and relied 

on the testimony of Dr. Sliva, Dr. Bitterman, and Dr. Pokorny in closing argument. The 

record shows that in the decision, MQAC did not rely on the transcript from the hearing. 

The transcript of the hearing is not prepared until after a petition for judicial review is 

filed. See RCW 34.05.566. 11 

11 RCW 34.05.566 states, in pertinent part, "(1) Within thirty days after service of the petition for 
judicial review, or within further time allowed by the court or by other provision of law, the agency shall 
transmit to the court the original or a certified copy of the agency record for judicial review of the agency 
action." 
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We affirm the Amended Findings of Fact, Conclusions of Law, and Final Order. 12 

WE CONCUR: 

12 The Department of Health does not contest the determination that the effective date of the two­
year oversight monitoring period is May 26, 2017. 
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(B) have experience in furnishing health 
care services to applicable beneficiaries in 
the home; and 

(C) use electronic medical records, health 
information technology, and individualized 
plans of care. 

(5) Limitation on number of practices 

In selecting qualified independence at home 
medical practices to participate under the 
demonstration program, the Secretary shall 
limit the number of such practices so that the 
number of applicable beneficiaries that may 
participate in the demonstration program does 
not exceed 10,000. 

(6) Waiver 

The Secretary may waive such provisions of 
this subchapter and subchapter XI as the Sec-
retary determines necessary in order to imple-
ment the demonstration program. 

(7) Administration 

Chapter 35 of title 44 shall not apply to this 
section. 

(f) Evaluation and monitoring 

(1) In general 

The Secretary shall evaluate each independ-
ence at home medical practice under the dem-
onstration program to assess whether the 
practice achieved the results described in sub-
section (a). 

(2) Monitoring applicable beneficiaries 

The Secretary may monitor data on expendi-
tures and quality of services under this sub-
chapter after an applicable beneficiary discon-
tinues receiving services under this sub-
chapter through a qualifying independence at 
home medical practice. 

(g) Reports to Congress 

The Secretary shall conduct an independent 
evaluation of the demonstration program and 
submit to Congress a final report, including best 
practices under the demonstration program. 
Such report shall include an analysis of the 
demonstration program on coordination of care, 
expenditures under this subchapter, applicable 
beneficiary access to services, and the quality of 
health care services provided to applicable bene-
ficiaries. 

(h) Funding 

For purposes of administering and carrying 
out the demonstration program, other than for 
payments for items and services furnished under 
this subchapter and incentive payments under 
subsection (c), in addition to funds otherwise ap-
propriated, there shall be transferred to the Sec-
retary for the Center for Medicare & Medicaid 
Services Program Management Account from 
the Federal Hospital Insurance Trust Fund 
under section 1395i of this title and the Federal 
Supplementary Medical Insurance Trust Fund 
under section 1395t of this title (in proportions 
determined appropriate by the Secretary) 
$5,000,000 for each of fiscal years 2010 through 
2015. Amounts transferred under this subsection 
for a fiscal year shall be available until ex-
pended. 

(i) Termination 

(1) Mandatory termination 

The Secretary shall terminate an agreement 
with an independence at home medical prac-
tice if— 

(A) the Secretary estimates or determines 
that such practice will not receive an incen-
tive payment for the second of 2 consecutive 
years under the demonstration program; or 

(B) such practice fails to meet quality 
standards during any year of the demonstra-
tion program. 

(2) Permissive termination 

The Secretary may terminate an agreement 
with an independence at home medical prac-
tice for such other reasons determined appro-
priate by the Secretary. 

(Aug. 14, 1935, ch. 531, title XVIII, § 1866E, for-
merly § 1866D, as added and renumbered § 1866E, 
Pub. L. 111–148, title III, § 3024, title X, 
§ 10308(b)(2), Mar. 23, 2010, 124 Stat. 404, 942.) 

REFERENCES IN TEXT 

Parts A, B, and C, referred to in subsecs. (c) and 
(d)(1)(A), (B), are classified to sections 1395c et seq., 
1395j et seq., and 1395w–21 et seq., respectively, of this 
title. 

§ 1395dd. Examination and treatment for emer-
gency medical conditions and women in 
labor 

(a) Medical screening requirement 

In the case of a hospital that has a hospital 
emergency department, if any individual 
(whether or not eligible for benefits under this 
subchapter) comes to the emergency department 
and a request is made on the individual’s behalf 
for examination or treatment for a medical con-
dition, the hospital must provide for an appro-
priate medical screening examination within the 
capability of the hospital’s emergency depart-
ment, including ancillary services routinely 
available to the emergency department, to de-
termine whether or not an emergency medical 
condition (within the meaning of subsection 
(e)(1) of this section) exists. 

(b) Necessary stabilizing treatment for emer-
gency medical conditions and labor 

(1) In general 

If any individual (whether or not eligible for 
benefits under this subchapter) comes to a 
hospital and the hospital determines that the 
individual has an emergency medical condi-
tion, the hospital must provide either— 

(A) within the staff and facilities available 
at the hospital, for such further medical ex-
amination and such treatment as may be re-
quired to stabilize the medical condition, or 

(B) for transfer of the individual to an-
other medical facility in accordance with 
subsection (c) of this section. 

(2) Refusal to consent to treatment 

A hospital is deemed to meet the require-
ment of paragraph (1)(A) with respect to an in-
dividual if the hospital offers the individual 
the further medical examination and treat-
ment described in that paragraph and informs 
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1 So in original. Probably should be followed by a comma. 

the individual (or a person acting on the indi-
vidual’s behalf) of the risks and benefits to the 
individual of such examination and treatment, 
but the individual (or a person acting on the 
individual’s behalf) refuses to consent to the 
examination and treatment. The hospital shall 
take all reasonable steps to secure the individ-
ual’s (or person’s) written informed consent to 
refuse such examination and treatment. 

(3) Refusal to consent to transfer 

A hospital is deemed to meet the require-
ment of paragraph (1) with respect to an indi-
vidual if the hospital offers to transfer the in-
dividual to another medical facility in accord-
ance with subsection (c) of this section and in-
forms the individual (or a person acting on the 
individual’s behalf) of the risks and benefits to 
the individual of such transfer, but the indi-
vidual (or a person acting on the individual’s 
behalf) refuses to consent to the transfer. The 
hospital shall take all reasonable steps to se-
cure the individual’s (or person’s) written in-
formed consent to refuse such transfer. 

(c) Restricting transfers until individual sta-
bilized 

(1) Rule 

If an individual at a hospital has an emer-
gency medical condition which has not been 
stabilized (within the meaning of subsection 
(e)(3)(B) of this section), the hospital may not 
transfer the individual unless— 

(A)(i) the individual (or a legally respon-
sible person acting on the individual’s be-
half) after being informed of the hospital’s 
obligations under this section and of the risk 
of transfer, in writing requests transfer to 
another medical facility, 

(ii) a physician (within the meaning of sec-
tion 1395x(r)(1) of this title) has signed a cer-
tification that 1 based upon the information 
available at the time of transfer, the medi-
cal benefits reasonably expected from the 
provision of appropriate medical treatment 
at another medical facility outweigh the in-
creased risks to the individual and, in the 
case of labor, to the unborn child from ef-
fecting the transfer, or 

(iii) if a physician is not physically present 
in the emergency department at the time an 
individual is transferred, a qualified medical 
person (as defined by the Secretary in regu-
lations) has signed a certification described 
in clause (ii) after a physician (as defined in 
section 1395x(r)(1) of this title), in consulta-
tion with the person, has made the deter-
mination described in such clause, and sub-
sequently countersigns the certification; and 

(B) the transfer is an appropriate transfer 
(within the meaning of paragraph (2)) to that 
facility. 

A certification described in clause (ii) or (iii) 
of subparagraph (A) shall include a summary 
of the risks and benefits upon which the cer-
tification is based. 

(2) Appropriate transfer 

An appropriate transfer to a medical facility 
is a transfer— 

(A) in which the transferring hospital pro-
vides the medical treatment within its ca-
pacity which minimizes the risks to the in-
dividual’s health and, in the case of a woman 
in labor, the health of the unborn child; 

(B) in which the receiving facility— 
(i) has available space and qualified per-

sonnel for the treatment of the individual, 
and 

(ii) has agreed to accept transfer of the 
individual and to provide appropriate med-
ical treatment; 

(C) in which the transferring hospital 
sends to the receiving facility all medical 
records (or copies thereof), related to the 
emergency condition for which the individ-
ual has presented, available at the time of 
the transfer, including records related to the 
individual’s emergency medical condition, 
observations of signs or symptoms, prelimi-
nary diagnosis, treatment provided, results 
of any tests and the informed written con-
sent or certification (or copy thereof) pro-
vided under paragraph (1)(A), and the name 
and address of any on-call physician (de-
scribed in subsection (d)(1)(C) of this section) 
who has refused or failed to appear within a 
reasonable time to provide necessary sta-
bilizing treatment; 

(D) in which the transfer is effected 
through qualified personnel and transpor-
tation equipment, as required including the 
use of necessary and medically appropriate 
life support measures during the transfer; 
and 

(E) which meets such other requirements 
as the Secretary may find necessary in the 
interest of the health and safety of individ-
uals transferred. 

(d) Enforcement 

(1) Civil money penalties 

(A) A participating hospital that negligently 
violates a requirement of this section is sub-
ject to a civil money penalty of not more than 
$50,000 (or not more than $25,000 in the case of 
a hospital with less than 100 beds) for each 
such violation. The provisions of section 
1320a–7a of this title (other than subsections 
(a) and (b)) shall apply to a civil money pen-
alty under this subparagraph in the same man-
ner as such provisions apply with respect to a 
penalty or proceeding under section 
1320a–7a(a) of this title. 

(B) Subject to subparagraph (C), any physi-
cian who is responsible for the examination, 
treatment, or transfer of an individual in a 
participating hospital, including a physician 
on-call for the care of such an individual, and 
who negligently violates a requirement of this 
section, including a physician who— 

(i) signs a certification under subsection 
(c)(1)(A) of this section that the medical ben-
efits reasonably to be expected from a trans-
fer to another facility outweigh the risks as-
sociated with the transfer, if the physician 
knew or should have known that the benefits 
did not outweigh the risks, or 

(ii) misrepresents an individual’s condition 
or other information, including a hospital’s 
obligations under this section, 
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is subject to a civil money penalty of not more 
than $50,000 for each such violation and, if the 
violation is gross and flagrant or is repeated, 
to exclusion from participation in this sub-
chapter and State health care programs. The 
provisions of section 1320a–7a of this title 
(other than the first and second sentences of 
subsection (a) and subsection (b)) shall apply 
to a civil money penalty and exclusion under 
this subparagraph in the same manner as such 
provisions apply with respect to a penalty, ex-
clusion, or proceeding under section 
1320a–7a(a) of this title. 

(C) If, after an initial examination, a physi-
cian determines that the individual requires 
the services of a physician listed by the hos-
pital on its list of on-call physicians (required 
to be maintained under section 1395cc(a)(1)(I) 
of this title) and notifies the on-call physician 
and the on-call physician fails or refuses to ap-
pear within a reasonable period of time, and 
the physician orders the transfer of the indi-
vidual because the physician determines that 
without the services of the on-call physician 
the benefits of transfer outweigh the risks of 
transfer, the physician authorizing the trans-
fer shall not be subject to a penalty under sub-
paragraph (B). However, the previous sentence 
shall not apply to the hospital or to the on- 
call physician who failed or refused to appear. 

(2) Civil enforcement 

(A) Personal harm 

Any individual who suffers personal harm 
as a direct result of a participating hos-
pital’s violation of a requirement of this sec-
tion may, in a civil action against the par-
ticipating hospital, obtain those damages 
available for personal injury under the law 
of the State in which the hospital is located, 
and such equitable relief as is appropriate. 

(B) Financial loss to other medical facility 

Any medical facility that suffers a finan-
cial loss as a direct result of a participating 
hospital’s violation of a requirement of this 
section may, in a civil action against the 
participating hospital, obtain those damages 
available for financial loss, under the law of 
the State in which the hospital is located, 
and such equitable relief as is appropriate. 

(C) Limitations on actions 

No action may be brought under this para-
graph more than two years after the date of 
the violation with respect to which the ac-
tion is brought. 

(3) Consultation with peer review organiza-
tions 

In considering allegations of violations of 
the requirements of this section in imposing 
sanctions under paragraph (1) or in terminat-
ing a hospital’s participation under this sub-
chapter, the Secretary shall request the appro-
priate utilization and quality control peer re-
view organization (with a contract under part 
B of subchapter XI of this chapter) to assess 
whether the individual involved had an emer-
gency medical condition which had not been 
stabilized, and provide a report on its findings. 
Except in the case in which a delay would 

jeopardize the health or safety of individuals, 
the Secretary shall request such a review be-
fore effecting a sanction under paragraph (1) 
and shall provide a period of at least 60 days 
for such review. Except in the case in which a 
delay would jeopardize the health or safety of 
individuals, the Secretary shall also request 
such a review before making a compliance de-
termination as part of the process of terminat-
ing a hospital’s participation under this sub-
chapter for violations related to the appro-
priateness of a medical screening examination, 
stabilizing treatment, or an appropriate trans-
fer as required by this section, and shall pro-
vide a period of 5 days for such review. The 
Secretary shall provide a copy of the organiza-
tion’s report to the hospital or physician con-
sistent with confidentiality requirements im-
posed on the organization under such part B. 

(4) Notice upon closing an investigation 

The Secretary shall establish a procedure to 
notify hospitals and physicians when an inves-
tigation under this section is closed. 

(e) Definitions 

In this section: 
(1) The term ‘‘emergency medical condition’’ 

means— 
(A) a medical condition manifesting itself 

by acute symptoms of sufficient severity (in-
cluding severe pain) such that the absence of 
immediate medical attention could reason-
ably be expected to result in— 

(i) placing the health of the individual 
(or, with respect to a pregnant woman, the 
health of the woman or her unborn child) 
in serious jeopardy, 

(ii) serious impairment to bodily func-
tions, or 

(iii) serious dysfunction of any bodily 
organ or part; or 

(B) with respect to a pregnant woman who 
is having contractions— 

(i) that there is inadequate time to effect 
a safe transfer to another hospital before 
delivery, or 

(ii) that transfer may pose a threat to 
the health or safety of the woman or the 
unborn child. 

(2) The term ‘‘participating hospital’’ means 
a hospital that has entered into a provider 
agreement under section 1395cc of this title. 

(3)(A) The term ‘‘to stabilize’’ means, with 
respect to an emergency medical condition de-
scribed in paragraph (1)(A), to provide such 
medical treatment of the condition as may be 
necessary to assure, within reasonable medical 
probability, that no material deterioration of 
the condition is likely to result from or occur 
during the transfer of the individual from a fa-
cility, or, with respect to an emergency medi-
cal condition described in paragraph (1)(B), to 
deliver (including the placenta). 

(B) The term ‘‘stabilized’’ means, with re-
spect to an emergency medical condition de-
scribed in paragraph (1)(A), that no material 
deterioration of the condition is likely, within 
reasonable medical probability, to result from 
or occur during the transfer of the individual 
from a facility, or, with respect to an emer-
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gency medical condition described in para-
graph (1)(B), that the woman has delivered (in-
cluding the placenta). 

(4) The term ‘‘transfer’’ means the move-
ment (including the discharge) of an individ-
ual outside a hospital’s facilities at the direc-
tion of any person employed by (or affiliated 
or associated, directly or indirectly, with) the 
hospital, but does not include such a move-
ment of an individual who (A) has been de-
clared dead, or (B) leaves the facility without 
the permission of any such person. 

(5) The term ‘‘hospital’’ includes a critical 
access hospital (as defined in section 
1395x(mm)(1) of this title). 

(f) Preemption 

The provisions of this section do not preempt 
any State or local law requirement, except to 
the extent that the requirement directly con-
flicts with a requirement of this section. 

(g) Nondiscrimination 

A participating hospital that has specialized 
capabilities or facilities (such as burn units, 
shock-trauma units, neonatal intensive care 
units, or (with respect to rural areas) regional 
referral centers as identified by the Secretary in 
regulation) shall not refuse to accept an appro-
priate transfer of an individual who requires 
such specialized capabilities or facilities if the 
hospital has the capacity to treat the individ-
ual. 

(h) No delay in examination or treatment 

A participating hospital may not delay provi-
sion of an appropriate medical screening exam-
ination required under subsection (a) of this sec-
tion or further medical examination and treat-
ment required under subsection (b) of this sec-
tion in order to inquire about the individual’s 
method of payment or insurance status. 

(i) Whistleblower protections 

A participating hospital may not penalize or 
take adverse action against a qualified medical 
person described in subsection (c)(1)(A)(iii) of 
this section or a physician because the person or 
physician refuses to authorize the transfer of an 
individual with an emergency medical condition 
that has not been stabilized or against any hos-
pital employee because the employee reports a 
violation of a requirement of this section. 

(Aug. 14, 1935, ch. 531, title XVIII, § 1867, as added 
Pub. L. 99–272, title IX, § 9121(b), Apr. 7, 1986, 100 
Stat. 164; amended Pub. L. 99–509, title IX, 
§ 9307(c)(4), Oct. 21, 1986, 100 Stat. 1996; Pub. L. 
99–514, title XVIII, § 1895(b)(4), Oct. 22, 1986, 100 
Stat. 2933; Pub. L. 100–203, title IV, § 4009(a)(1), 
formerly § 4009(a)(1), (2), Dec. 22, 1987, 101 Stat. 
1330–56, 1330–57; Pub. L. 100–360, title IV, 
§ 411(b)(8)(A)(i), July 1, 1988, 102 Stat. 772; Pub. L. 
100–485, title VI, § 608(d)(18)(E), Oct. 13, 1988, 102 
Stat. 2419; Pub. L. 101–239, title VI, 
§§ 6003(g)(3)(D)(xiv), 6211(a)–(h), Dec. 19, 1989, 103 
Stat. 2154, 2245–2248; Pub. L. 101–508, title IV, 
§§ 4008(b)(1)–(3)(A), 4207(a)(1)(A), (2), (3), (k)(3), 
formerly 4027(a)(1)(A), (2), (3), (k)(3), Nov. 5, 1990, 
104 Stat. 1388–44, 1388–117, 1388–124, renumbered 
and amended Pub. L. 103–432, title I, § 160(d)(4), 
(5)(A), Oct. 31, 1994, 108 Stat. 4444; Pub. L. 105–33, 
title IV, § 4201(c)(1), Aug. 5, 1997, 111 Stat. 373; 

Pub. L. 108–173, title VII, § 736(a)(14), title IX, 
§ 944(b), (c)(1), Dec. 8, 2003, 117 Stat. 2355, 2423.) 

REFERENCES IN TEXT 

Part B of subchapter XI of this chapter, referred to in 
subsec. (d)(3), is classified to section 1320c et seq. of this 
title. 

PRIOR PROVISIONS 

A prior section 1395dd, act Aug. 14, 1935, ch. 531, title 
XVIII, § 1867, as added July 30, 1965, Pub. L. 89–97, title 
I, § 102(a), 79 Stat. 329; amended Jan. 2, 1968, Pub. L. 
90–248, title I, § 164(a), 81 Stat. 873; Oct. 30, 1972, Pub. L. 
92–603, title II, § 288, 86 Stat. 1457, related to creation, 
composition, meetings, and functions of the Health In-
surance Benefits Advisory Council and the appointment 
of a Chairman and members thereto, and qualifica-
tions, terms of office, compensation, and reimburse-
ment of travel expenses of members, prior to repeal by 
Pub. L. 98–369, div. B, title III, § 2349(a), July 18, 1984, 98 
Stat. 1097, eff. July 18, 1984. 

AMENDMENTS 

2003—Subsec. (d)(1)(B). Pub. L. 108–173, § 736(a)(14)(A), 
substituted ‘‘if the violation is’’ for ‘‘if the violation is 
is’’ in concluding provisions. 

Subsec. (d)(3). Pub. L. 108–173, § 944(c)(1), inserted ‘‘or 
in terminating a hospital’s participation under this 
subchapter’’ after ‘‘in imposing sanctions under para-
graph (1)’’ and inserted at end ‘‘Except in the case in 
which a delay would jeopardize the health or safety of 
individuals, the Secretary shall also request such a re-
view before making a compliance determination as part 
of the process of terminating a hospital’s participation 
under this subchapter for violations related to the ap-
propriateness of a medical screening examination, sta-
bilizing treatment, or an appropriate transfer as re-
quired by this section, and shall provide a period of 5 
days for such review. The Secretary shall provide a 
copy of the organization’s report to the hospital or 
physician consistent with confidentiality requirements 
imposed on the organization under such part B.’’ 

Subsec. (d)(4). Pub. L. 108–173, § 944(b), added par. (4). 
Subsec. (e)(1)(B). Pub. L. 108–173, § 736(a)(14)(B), sub-

stituted ‘‘a pregnant woman’’ for ‘‘a pregnant women’’. 
Subsec. (e)(2). Pub. L. 108–173, § 736(a)(14)(C), sub-

stituted ‘‘means a hospital’’ for ‘‘means hospital’’. 
1997—Subsec. (e)(5). Pub. L. 105–33 substituted ‘‘criti-

cal access’’ for ‘‘rural primary care’’. 
1994—Subsec. (d)(3). Pub. L. 103–432, § 160(d)(5)(A), 

made technical amendment to Pub. L. 101–508, 
§ 4207(a)(1)(A). See 1990 Amendment note below. 

1990—Subsec. (c)(2)(C). Pub. L. 101–508, 
§ 4008(b)(3)(A)(iii), substituted ‘‘subsection (d)(1)(C)’’ for 
‘‘subsection (d)(2)(C)’’. 

Subsec. (d)(1). Pub. L. 101–508, § 4008(b)(3)(A)(i), (ii), re-
designated par. (2) as (1) and struck out former par. (1) 
which read as follows: ‘‘If a hospital knowingly and 
willfully, or negligently, fails to meet the requirements 
of this section, such hospital is subject to— 

‘‘(A) termination of its provider agreement under 
this subchapter in accordance with section 1395cc(b) 
of this title, or 

‘‘(B) at the option of the Secretary, suspension of 
such agreement for such period of time as the Sec-
retary determines to be appropriate, upon reasonable 
notice to the hospital and to the public.’’ 
Subsec. (d)(1)(B). Pub. L. 101–508, § 4207(a)(2), (3), for-

merly § 4027(a)(2), (3), as renumbered by Pub. L. 103–432, 
§ 160(d)(4), which directed amendment of par. (2)(B) by 
substituting ‘‘negligently’’ for ‘‘knowingly’’ and ‘‘is 
gross and flagrant or is repeated’’ for ‘‘knowing and 
willful or negligent’’, was executed by making the sub-
stitutions in par. (1)(B) to reflect the probable intent of 
Congress and the intervening redesignation of par. (2) 
as (1) by Pub. L. 101–508, § 4008(b)(3)(A)(ii). See above. 

Subsec. (d)(2). Pub. L. 101–508, § 4008(b)(3)(A)(ii), redes-
ignated par. (3) as (2). Former par. (2) redesignated (1). 

Subsec. (d)(2)(A). Pub. L. 101–508, § 4008(b)(1), (2), sub-
stituted ‘‘negligently’’ for ‘‘knowingly’’ and inserted 
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‘‘(or not more than $25,000 in the case of a hospital with 
less than 100 beds)’’ after ‘‘$50,000’’. 

Subsec. (d)(3). Pub. L. 101–508, § 4207(a)(1)(A), formerly 
§ 4027(a)(1)(A), as renumbered and amended by Pub. L. 
103–432, § 160(d)(4), (5)(A), added par. (3). Former par. (3) 
redesignated (2). 

Subsec. (i). Pub. L. 101–508, § 4207(k)(3), formerly 
§ 4027(k)(3), as renumbered by Pub. L. 103–432, § 160(d)(4), 
amended subsec. (i) generally. Prior to amendment, 
subsec. (i) read as follows: ‘‘A participating hospital 
may not penalize or take adverse action against a phy-
sician because the physician refuses to authorize the 
transfer of an individual with an emergency medical 
condition that has not been stabilized.’’ 

1989—Pub. L. 101–239, § 6211(h)(2)(A), struck out ‘‘ac-
tive’’ before ‘‘labor’’ in section catchline. 

Subsec. (a). Pub. L. 101–239, § 6211(h)(2)(B), which di-
rected the amendment of subsec. (a) by striking out ‘‘or 
to determine if the individual is in active labor (within 
the meaning of section (e)(2) of this section)’’ was exe-
cuted by striking out ‘‘or to determine if the individual 
is in active labor (within the meaning of subsection 
(e)(2) of this section)’’ after ‘‘exists’’. 

Pub. L. 101–239, § 6211(a), substituted ‘‘hospital’s emer-
gency department, including ancillary services rou-
tinely available to the emergency department,’’ for 
‘‘hospital’s emergency department’’. 

Subsec. (b). Pub. L. 101–239, § 6211(h)(2)(C), struck out 
‘‘active’’ before ‘‘labor’’ in heading. 

Subsec. (b)(1). Pub. L. 101–239, § 6211(h)(2)(D)(i), struck 
out ‘‘or is in active labor’’ after ‘‘emergency medical 
condition’’ in introductory provisions. 

Subsec. (b)(1)(A). Pub. L. 101–239, § 6211(h)(2)(D)(ii), 
struck out ‘‘or to provide for treatment of the labor’’ 
after ‘‘stabilize the medical condition’’. 

Subsec. (b)(2). Pub. L. 101–239, § 6211(b)(1), inserted 
‘‘and informs the individual (or a person acting on the 
individual’s behalf) of the risks and benefits to the in-
dividual of such examination and treatment,’’ after ‘‘in 
that paragraph’’, substituted ‘‘and treatment.’’ for ‘‘or 
treatment.’’, and inserted at end ‘‘The hospital shall 
take all reasonable steps to secure the individual’s (or 
person’s) written informed consent to refuse such ex-
amination and treatment.’’ 

Subsec. (b)(3). Pub. L. 101–239, § 6211(b)(2), inserted 
‘‘and informs the individual (or a person acting on the 
individual’s behalf) of the risks and benefits to the in-
dividual of such transfer,’’ after ‘‘subsection (c) of this 
section’’ and inserted at end ‘‘The hospital shall take 
all reasonable steps to secure the individual’s (or per-
son’s) written informed consent to refuse such trans-
fer.’’ 

Subsec. (c). Pub. L. 101–239, § 6211(g)(1)(A), substituted 
‘‘individual’’ for ‘‘patient’’ in heading. 

Subsec. (c)(1). Pub. L. 101–239, § 6211(c)(4), (g)(1)(B), 
(h)(2)(E), in introductory provisions, substituted ‘‘an 
individual’’ for ‘‘a patient’’, ‘‘subsection (e)(3)(B) of this 
section)’’ for ‘‘subsection (e)(4)(B) of this section) or is 
in active labor’’, and ‘‘the individual’’ for ‘‘the pa-
tient’’, and inserted at end ‘‘A certification described in 
clause (ii) or (iii) of subparagraph (A) shall include a 
summary of the risks and benefits upon which the cer-
tification is based.’’ 

Subsec. (c)(1)(A)(i). Pub. L. 101–239, § 6211(c)(1), 
(g)(1)(B), substituted ‘‘the individual’’ for ‘‘the pa-
tient’’, ‘‘the individual’s behalf’’ for ‘‘the patient’s be-
half’’, and ‘‘after being informed of the hospital’s obli-
gations under this section and of the risk of transfer, in 
writing requests transfer to another medical facility’’ 
for ‘‘requests that the transfer be effected’’. 

Subsec. (c)(1)(A)(ii). Pub. L. 101–239, § 6211(c)(2)(B), (3), 
(g)(1)(B), substituted ‘‘has signed a certification that 
based upon the information available at the time of 
transfer’’ for ‘‘, or other qualified medical personnel 
when a physician is not readily available in the emer-
gency department, has signed a certification that, 
based upon the reasonable risks and benefits to the pa-
tient, and based upon the information available at the 
time’’ and ‘‘individual and, in the case of labor, to the 
unborn child’’ for ‘‘individual’s medical condition’’. 

Subsec. (c)(1)(A)(iii). Pub. L. 101–239, § 6211(c)(2)(A), 
(C), (D), added cl. (iii). 

Subsec. (c)(2)(A). Pub. L. 101–239, § 6211(c)(5), added 
subpar. (A). Former subpar. (A) redesignated (B). 

Subsec. (c)(2)(B). Pub. L. 101–239, § 6211(c)(5)(A), 
(g)(1)(B), redesignated subpar. (A) as (B) and sub-
stituted ‘‘the individual’’ for ‘‘the patient’’ in cls. (i) 
and (ii). Former subpar. (B) redesignated (C). 

Subsec. (c)(2)(C). Pub. L. 101–239, § 6211(c)(5)(A), (d), re-
designated subpar. (B) as (C) and substituted ‘‘sends to’’ 
for ‘‘provides’’ and ‘‘all medical records (or copies 
thereof), related to the emergency condition for which 
the individual has presented, available at the time of 
the transfer, including records related to the individ-
ual’s emergency medical condition, observations of 
signs or symptoms, preliminary diagnosis, treatment 
provided, results of any tests and the informed written 
consent or certification (or copy thereof) provided 
under paragraph (1)(A), and the name and address of 
any on-call physician (described in subsection (d)(2)(C) 
of this section) who has refused or failed to appear 
within a reasonable time to provide necessary stabiliz-
ing treatment’’ for ‘‘with appropriate medical records 
(or copies thereof) of the examination and treatment 
effected at the transferring hospital’’. Former subpar. 
(C) redesignated (D). 

Subsec. (c)(2)(D). Pub. L. 101–239, § 6211(c)(5)(A), redes-
ignated subpar. (C) as (D). Former subpar. (D) redesig-
nated (E). 

Subsec. (c)(2)(E). Pub. L. 101–239, § 6211(c)(5)(A), 
(g)(1)(B), redesignated subpar. (D) as (E) and sub-
stituted ‘‘individuals’’ for ‘‘patients’’. 

Subsec. (d)(2)(B). Pub. L. 101–239, § 6211(e)(1), amended 
subpar. (B) generally. Prior to amendment, subpar. (B) 
read as follows: ‘‘The responsible physician in a partici-
pating hospital with respect to the hospital’s violation 
of a requirement of this subsection is subject to the 
sanctions described in section 1395u(j)(2) of this title, 
except that, for purposes of this subparagraph, the civil 
money penalty with respect to each violation may not 
exceed $50,000, rather than $2,000.’’ 

Subsec. (d)(2)(C). Pub. L. 101–239, § 6211(e)(2), added 
subpar. (C) and struck out former subpar. (C) which 
read as follows: ‘‘As used in this paragraph, the term 
‘responsible physician’ means, with respect to a hos-
pital’s violation of a requirement of this section, a phy-
sician who— 

‘‘(i) is employed by, or under contract with, the 
participating hospital, and 

‘‘(ii) acting as such an employee or under such a 
contract, has professional responsibility for the pro-
vision of examinations or treatments for the individ-
ual, or transfers of the individual, with respect to 
which the violation occurred.’’ 
Subsec. (e)(1). Pub. L. 101–239, § 6211(h)(1)(A), sub-

stituted ‘‘means—’’ and subpars. (A) and (B) for ‘‘means 
a medical condition manifesting itself by acute symp-
toms of sufficient severity (including severe pain) such 
that the absence of immediate medical attention could 
reasonably be expected to result in— 

‘‘(A) placing the patient’s health in serious jeop-
ardy, 

‘‘(B) serious impairment to bodily functions, or 
‘‘(C) serious dysfunction of any bodily organ or 

part.’’ 
Subsec. (e)(2). Pub. L. 101–239, § 6211(h)(1)(B), (E), re-

designated par. (3) as (2) and struck out former par. (2) 
which defined ‘‘active labor’’. 

Subsec. (e)(3). Pub. L. 101–239, § 6211(h)(1)(E), redesig-
nated par. (4) as (3). Former par. (3) redesignated (2). 

Subsec. (e)(4). Pub. L. 101–239, § 6211(h)(1)(E), redesig-
nated par. (5) as (4). Former par. (4) redesignated (3). 

Subsec. (e)(4)(A). Pub. L. 101–239, § 6211(h)(1)(C), sub-
stituted ‘‘emergency medical condition described in 
paragraph (1)(A)’’ for ‘‘emergency medical condition’’, 
‘‘likely to result from or occur during’’ for ‘‘likely to 
result from’’, and ‘‘from a facility, or, with respect to 
an emergency medical condition described in paragraph 
(1)(B), to deliver (including the placenta)’’ for ‘‘from a 
facility’’. 
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Subsec. (e)(4)(B). Pub. L. 101–239, § 6211(h)(1)(D), in-
serted ‘‘described in paragraph (1)(A)’’ after ‘‘emer-
gency medical condition’’, ‘‘or occur during’’ after ‘‘to 
result from’’, and ‘‘, or, with respect to an emergency 
medical condition described in paragraph (1)(B), that 
the woman has delivered (including the placenta)’’ 
after ‘‘from a facility’’. 

Subsec. (e)(5). Pub. L. 101–239, § 6211(h)(1)(E), redesig-
nated par. (6) as (5). Former par. (5) redesignated (4). 

Pub. L. 101–239, § 6211(g)(2), substituted ‘‘an individ-
ual’’ for ‘‘a patient’’ in two places. 

Subsec. (e)(6). Pub. L. 101–239, § 6211(h)(1)(E), redesig-
nated par. (6) as (5). 

Pub. L. 101–239, § 6003(g)(3)(D)(xiv), added par. (6). 
Subsecs. (g) to (i). Pub. L. 101–239, § 6211(f), added sub-

secs. (g) to (i). 
1988—Subsec. (d)(1). Pub. L. 100–360, § 411(b)(8)(A)(i), 

amended Pub. L. 100–203, § 4009(a)(2), see 1987 Amend-
ment note below. 

Subsec. (d)(2). Pub. L. 100–360, § 411(b)(8)(A)(i), as 
amended by Pub. L. 100–485, § 608(d)(18)(E), amended 
Pub. L. 100–203, § 4009(a)(1), see 1987 Amendment note 
below. 

1987—Subsec. (d)(1). Pub. L. 100–203, § 4009(a)(2), which 
directed insertion of a provision related to imposing 
the sanction described in section 1395u(j)(2)(A) of this 
title, was amended generally by Pub. L. 100–360, 
§ 411(b)(8)(A)(i), so that it does not amend par. (1). 

Subsec. (d)(2). Pub. L. 100–203, § 4009(a)(1), as amended 
by Pub. L. 100–360, § 411(b)(8)(A)(i), as amended by Pub. 
L. 100–485, § 608(d)(18)(E), substituted subpars. (A) and 
(B) for ‘‘In addition to the other grounds for imposition 
of a civil money penalty under section 1320a–7a(a) of 
this title, a participating hospital that knowingly vio-
lates a requirement of this section and the responsible 
physician in the hospital with respect to such a viola-
tion are each subject, under that section, to a civil 
money penalty of not more than $25,000 for each such 
violation.’’, designated second sentence as subpar. (C), 
substituted ‘‘this paragraph’’ for ‘‘the previous sen-
tence’’, and redesignated former subpars. (A) and (B) as 
cls. (i) and (ii), respectively, of subpar. (C). 

1986—Subsec. (b)(2), (3). Pub. L. 99–509 struck out ‘‘le-
gally responsible’’ after ‘‘individual (or a’’. 

Subsec. (e)(3). Pub. L. 99–514 struck out ‘‘and has, 
under the agreement, obligated itself to comply with 
the requirements of this section’’ after ‘‘section 1395cc 
of this title’’. 

EFFECTIVE DATE OF 2003 AMENDMENT 

Pub. L. 108–173, title IX, § 944(c)(2), Dec. 8, 2003, 117 
Stat. 2423, provided that: ‘‘The amendments made by 
paragraph (1) [amending this section] shall apply to 
terminations of participation initiated on or after the 
date of the enactment of this Act [Dec. 8, 2003].’’ 

EFFECTIVE DATE OF 1997 AMENDMENT 

Amendment by Pub. L. 105–33 applicable to services 
furnished on or after Oct. 1, 1997, see section 4201(d) of 
Pub. L. 105–33, set out as a note under section 1395f of 
this title. 

EFFECTIVE DATE OF 1990 AMENDMENT 

Amendment by section 4008(b)(1)–(3)(A) of Pub. L. 
101–508 applicable to actions occurring on or after the 
first day of the sixth month beginning after Nov. 5, 
1990, see section 4008(b)(4) of Pub. L. 101–508, set out as 
a note under section 1395cc of this title. 

Amendment by section 4207(a)(1)(A) of Pub. L. 101–508 
effective on the first day of the first month beginning 
more than 60 days after Nov. 5, 1990, see section 
4207(a)(1)(C) of Pub. L. 101–508, as amended, set out as a 
note under section 1320c–3 of this title. 

Section 4207(a)(4), formerly 4027(a)(4), of Pub. L. 
101–508, as renumbered and amended by Pub. L. 103–432, 
title I, § 160(d)(4), (5)(B), Oct. 31, 1994, 108 Stat. 4444, pro-
vided that: ‘‘The amendments made by paragraphs (2) 
and (3) [amending this section] shall apply to actions 
occurring on or after the first day of the sixth month 

beginning after the date of the enactment of this Act 
[Nov. 5, 1990].’’ 

EFFECTIVE DATE OF 1989 AMENDMENT 

Section 6211(i) of Pub. L. 101–239 provided that: ‘‘The 
amendments made by this section [amending this sec-
tion] shall take effect on the first day of the first 
month that begins more than 180 days after the date of 
the enactment of this Act [Dec. 19, 1989], without re-
gard to whether regulations to carry out such amend-
ments have been promulgated by such date.’’ 

EFFECTIVE DATE OF 1988 AMENDMENTS 

Amendment by Pub. L. 100–485 effective as if included 
in the enactment of the Medicare Catastrophic Cov-
erage Act of 1988, Pub. L. 100–360, see section 608(g)(1) of 
Pub. L. 100–485, set out as a note under section 704 of 
this title. 

Except as specifically provided in section 411 of Pub. 
L. 100–360, amendment by Pub. L. 100–360, as it relates 
to a provision in the Omnibus Budget Reconciliation 
Act of 1987, Pub. L. 100–203, effective as if included in 
the enactment of that provision in Pub. L. 100–203, see 
section 411(a) of Pub. L. 100–360, set out as a Reference 
to OBRA; Effective Date note under section 106 of Title 
1, General Provisions. 

EFFECTIVE DATE OF 1987 AMENDMENT 

Section 4009(a)(2), formerly § 4009(a)(3), of Pub. L. 
100–203, as redesignated by Pub. L. 100–360, title IV, 
§ 411(b)(8)(A)(ii), July 1, 1988, 102 Stat. 772, provided 
that: ‘‘The amendments made by this subsection 
[amending this section] shall apply to actions occur-
ring on or after the date of the enactment of this Act 
[Dec. 22, 1987].’’ 

EFFECTIVE DATE OF 1986 AMENDMENT 

Amendment by Pub. L. 99–514 effective, except as 
otherwise provided, as if included in enactment of the 
Consolidated Omnibus Budget Reconciliation Act of 
1985, Pub. L. 99–272, see section 1895(e) of Pub. L. 99–514, 
set out as a note under section 162 of Title 26, Internal 
Revenue Code. 

EFFECTIVE DATE 

Section 9121(c) of Pub. L. 99–272 provided that: ‘‘The 
amendments made by this section [enacting this sec-
tion and amending section 1395cc of this title] shall 
take effect on the first day of the first month that be-
gins at least 90 days after the date of the enactment of 
this Act [Apr. 7, 1986].’’ 

SHORT TITLE 

This section is popularly known as the Emergency 
Medical Treatment and Labor Act (EMTALA). 

EMERGENCY MEDICAL TREATMENT AND LABOR ACT 
(EMTALA) TECHNICAL ADVISORY GROUP 

Pub. L. 108–173, title IX, § 945, Dec. 8, 2003, 117 Stat. 
2423, provided that: 

‘‘(a) ESTABLISHMENT.—The Secretary [of Health and 
Human Services] shall establish a Technical Advisory 
Group (in this section referred to as the ‘Advisory 
Group’) to review issues related to the Emergency Med-
ical Treatment and Labor Act (EMTALA) and its im-
plementation. In this section, the term ‘EMTALA’ re-
fers to the provisions of section 1867 of the Social Secu-
rity Act (42 U.S.C. 1395dd). 

‘‘(b) MEMBERSHIP.—The Advisory Group shall be com-
posed of 19 members, including the Administrator of 
the Centers for Medicare & Medicaid Services and the 
Inspector General of the Department of Health and 
Human Services and of which— 

‘‘(1) 4 shall be representatives of hospitals, includ-
ing at least one public hospital, that have experience 
with the application of EMTALA and at least 2 of 
which have not been cited for EMTALA violations; 

‘‘(2) 7 shall be practicing physicians drawn from the 
fields of emergency medicine, cardiology or 
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cardiothoracic surgery, orthopedic surgery, neuro-
surgery, pediatrics or a pediatric subspecialty, ob-
stetrics-gynecology, and psychiatry, with not more 
than one physician from any particular field; 

‘‘(3) 2 shall represent patients; 
‘‘(4) 2 shall be staff involved in EMTALA investiga-

tions from different regional offices of the Centers for 
Medicare & Medicaid Services; and 

‘‘(5) 1 shall be from a State survey office involved 
in EMTALA investigations and 1 shall be from a peer 
review organization, both of whom shall be from 
areas other than the regions represented under para-
graph (4). 

In selecting members described in paragraphs (1) 
through (3), the Secretary shall consider qualified indi-
viduals nominated by organizations representing pro-
viders and patients. 

‘‘(c) GENERAL RESPONSIBILITIES.—The Advisory 
Group— 

‘‘(1) shall review EMTALA regulations; 
‘‘(2) may provide advice and recommendations to 

the Secretary with respect to those regulations and 
their application to hospitals and physicians; 

‘‘(3) shall solicit comments and recommendations 
from hospitals, physicians, and the public regarding 
the implementation of such regulations; and 

‘‘(4) may disseminate information on the applica-
tion of such regulations to hospitals, physicians, and 
the public. 
‘‘(d) ADMINISTRATIVE MATTERS.— 

‘‘(1) CHAIRPERSON.—The members of the Advisory 
Group shall elect a member to serve as chairperson of 
the Advisory Group for the life of the Advisory 
Group. 

‘‘(2) MEETINGS.—The Advisory Group shall first 
meet at the direction of the Secretary. The Advisory 
Group shall then meet twice per year and at such 
other times as the Advisory Group may provide. 
‘‘(e) TERMINATION.—The Advisory Group shall termi-

nate 30 months after the date of its first meeting. 
‘‘(f) WAIVER OF ADMINISTRATIVE LIMITATION.—The 

Secretary shall establish the Advisory Group notwith-
standing any limitation that may apply to the number 
of advisory committees that may be established (with-
in the Department of Health and Human Services or 
otherwise).’’ 

FEDERAL REIMBURSEMENT OF EMERGENCY HEALTH 
SERVICES FURNISHED TO UNDOCUMENTED ALIENS 

Pub. L. 108–173, title X, § 1011, Dec. 8, 2003, 117 Stat. 
2432, provided that: 

‘‘(a) TOTAL AMOUNT AVAILABLE FOR ALLOTMENT.— 
‘‘(1) IN GENERAL.—Out of any funds in the Treasury 

not otherwise appropriated, there are appropriated to 
the Secretary [of Health and Human Services] 
$250,000,000 for each of fiscal years 2005 through 2008 
for the purpose of making allotments under this sec-
tion for payments to eligible providers in States de-
scribed in paragraph (1) or (2) of subsection (b). 

‘‘(2) AVAILABILITY.—Funds appropriated under para-
graph (1) shall remain available until expended. 
‘‘(b) STATE ALLOTMENTS.— 

‘‘(1) BASED ON PERCENTAGE OF UNDOCUMENTED 
ALIENS.— 

‘‘(A) IN GENERAL.—Out of the amount appro-
priated under subsection (a) for a fiscal year, the 
Secretary shall use $167,000,000 of such amount to 
make allotments for such fiscal year in accordance 
with subparagraph (B). 

‘‘(B) FORMULA.—The amount of the allotment for 
payments to eligible providers in each State for a 
fiscal year shall be equal to the product of— 

‘‘(i) the total amount available for allotments 
under this paragraph for the fiscal year; and 

‘‘(ii) the percentage of undocumented aliens re-
siding in the State as compared to the total num-
ber of such aliens residing in all States, as deter-
mined by the Statistics Division of the Immigra-
tion and Naturalization Service, as of January 
2003, based on the 2000 decennial census. 

‘‘(2) BASED ON NUMBER OF UNDOCUMENTED ALIEN AP-
PREHENSION STATES.— 

‘‘(A) IN GENERAL.—Out of the amount appro-
priated under subsection (a) for a fiscal year, the 
Secretary shall use $83,000,000 of such amount to 
make allotments, in addition to amounts allotted 
under paragraph (1), for such fiscal year for each of 
the 6 States with the highest number of undocu-
mented alien apprehensions for such fiscal year. 

‘‘(B) DETERMINATION OF ALLOTMENTS.—The 
amount of the allotment for each State described in 
subparagraph (A) for a fiscal year shall be equal to 
the product of— 

‘‘(i) the total amount available for allotments 
under this paragraph for the fiscal year; and 

‘‘(ii) the percentage of undocumented alien ap-
prehensions in the State in that fiscal year as 
compared to the total of such apprehensions for 
all such States for the preceding fiscal year. 
‘‘(C) DATA.—For purposes of this paragraph, the 

highest number of undocumented alien apprehen-
sions for a fiscal year shall be based on the appre-
hension rates for the 4-consecutive-quarter period 
ending before the beginning of the fiscal year for 
which information is available for undocumented 
aliens in such States, as reported by the Depart-
ment of Homeland Security. 

‘‘(c) USE OF FUNDS.— 
‘‘(1) AUTHORITY TO MAKE PAYMENTS.—From the al-

lotments made for a State under subsection (b) for a 
fiscal year, the Secretary shall pay the amount (sub-
ject to the total amount available from such allot-
ments) determined under paragraph (2) directly to el-
igible providers located in the State for the provision 
of eligible services to aliens described in paragraph 
(5) to the extent that the eligible provider was not 
otherwise reimbursed (through insurance or other-
wise) for such services during that fiscal year. 

‘‘(2) DETERMINATION OF PAYMENT AMOUNTS.— 
‘‘(A) IN GENERAL.—Subject to subparagraph (B), 

the payment amount determined under this para-
graph shall be an amount determined by the Sec-
retary that is equal to the lesser of— 

‘‘(i) the amount that the provider demonstrates 
was incurred for the provision of such services; or 

‘‘(ii) amounts determined under a methodology 
established by the Secretary for purposes of this 
subsection. 
‘‘(B) PRO-RATA REDUCTION.—If the amount of 

funds allotted to a State under subsection (b) for a 
fiscal year is insufficient to ensure that each eligi-
ble provider in that State receives the amount of 
payment calculated under subparagraph (A), the 
Secretary shall reduce that amount of payment 
with respect to each eligible provider to ensure that 
the entire amount allotted to the State for that fis-
cal year is paid to such eligible providers. 
‘‘(3) METHODOLOGY.—In establishing a methodology 

under paragraph (2)(A)(ii), the Secretary— 
‘‘(A) may establish different methodologies for 

types of eligible providers; 
‘‘(B) may base payments for hospital services on 

estimated hospital charges, adjusted to estimated 
cost, through the application of hospital-specific 
cost-to-charge ratios; 

‘‘(C) shall provide for the election by a hospital to 
receive either payments to the hospital for— 

‘‘(i) hospital and physician services; or 
‘‘(ii) hospital services and for a portion of the 

on-call payments made by the hospital to physi-
cians; and 
‘‘(D) shall make quarterly payments under this 

section to eligible providers. 
If a hospital makes the election under subparagraph 
(C)(i), the hospital shall pass on payments for serv-
ices of a physician to the physician and may not 
charge any administrative or other fee with respect 
to such payments. 

‘‘(4) LIMITATION ON USE OF FUNDS.—Payments made 
to eligible providers in a State from allotments made 
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under subsection (b) for a fiscal year may only be 
used for costs incurred in providing eligible services 
to aliens described in paragraph (5). 

‘‘(5) ALIENS DESCRIBED.—For purposes of paragraphs 
(1) and (2), aliens described in this paragraph are any 
of the following: 

‘‘(A) Undocumented aliens. 
‘‘(B) Aliens who have been paroled into the 

United States at a United States port of entry for 
the purpose of receiving eligible services. 

‘‘(C) Mexican citizens permitted to enter the 
United States for not more than 72 hours under the 
authority of a biometric machine readable border 
crossing identification card (also referred to as a 
‘laser visa’) issued in accordance with the require-
ments of regulations prescribed under section 
101(a)(6) of the Immigration and Nationality Act (8 
U.S.C. 1101(a)(6)). 

‘‘(d) APPLICATIONS; ADVANCE PAYMENTS.— 
‘‘(1) DEADLINE FOR ESTABLISHMENT OF APPLICATION 

PROCESS.— 
‘‘(A) IN GENERAL.—Not later than September 1, 

2004, the Secretary shall establish a process under 
which eligible providers located in a State may re-
quest payments under subsection (c). 

‘‘(B) INCLUSION OF MEASURES TO COMBAT FRAUD 
AND ABUSE.—The Secretary shall include in the 
process established under subparagraph (A) meas-
ures to ensure that inappropriate, excessive, or 
fraudulent payments are not made from the allot-
ments determined under subsection (b), including 
certification by the eligible provider of the veracity 
of the payment request. 
‘‘(2) ADVANCE PAYMENT; RETROSPECTIVE ADJUST-

MENT.—The process established under paragraph (1) 
may provide for making payments under this section 
for each quarter of a fiscal year on the basis of ad-
vance estimates of expenditures submitted by appli-
cants for such payments and such other investigation 
as the Secretary may find necessary, and for making 
reductions or increases in the payments as necessary 
to adjust for any overpayment or underpayment for 
prior quarters of such fiscal year. 
‘‘(e) DEFINITIONS.—In this section: 

‘‘(1) ELIGIBLE PROVIDER.—The term ‘eligible pro-
vider’ means a hospital, physician, or provider of am-
bulance services (including an Indian Health Service 
facility whether operated by the Indian Health Serv-
ice or by an Indian tribe or tribal organization). 

‘‘(2) ELIGIBLE SERVICES.—The term ‘eligible serv-
ices’ means health care services required by the ap-
plication of section 1867 of the Social Security Act (42 
U.S.C. 1395dd), and related hospital inpatient and out-
patient services and ambulance services (as defined 
by the Secretary). 

‘‘(3) HOSPITAL.—The term ‘hospital’ has the mean-
ing given such term in section 1861(e) of the Social 
Security Act (42 U.S.C. 1395x(e)), except that such 
term shall include a critical access hospital (as de-
fined in section 1861(mm)(1) of such Act (42 U.S.C. 
1395x(mm)(1)). 

‘‘(4) PHYSICIAN.—The term ‘physician’ has the 
meaning given that term in section 1861(r) of the So-
cial Security Act (42 U.S.C. 1395x(r)). 

‘‘(5) INDIAN TRIBE; TRIBAL ORGANIZATION.—The terms 
‘Indian tribe’ and ‘tribal organization’ have the 
meanings given such terms in section 4 of the Indian 
Health Care Improvement Act (25 U.S.C. 1603). 

‘‘(6) STATE.—The term ‘State’ means the 50 States 
and the District of Columbia.’’ 

INSPECTOR GENERAL STUDY OF PROHIBITION ON 
HOSPITAL EMPLOYMENT OF PHYSICIANS 

Section 4008(c) of Pub. L. 101–508 directed Secretary of 
Health and Human Services (acting through Inspector 
General of Department of Health and Human Services) 
to conduct a study of the effect of State laws prohibit-
ing the employment of physicians by hospitals on the 
availability and accessibility of trauma and emergency 
care services, and include in such study an analysis of 

the effect of such laws on the ability of hospitals to 
meet the requirements of section 1867 of the Social Se-
curity Act (this section) relating to the examination 
and treatment of individuals with an emergency medi-
cal condition and women in labor, with Secretary to 
submit a report to Congress on the study not later than 
1 year after Nov. 5, 1990. 

§ 1395ee. Practicing Physicians Advisory Council; 
Council for Technology and Innovation 

(a) Repealed. Pub. L. 111–148, title III, 
§ 3134(b)(2), Mar. 23, 2010, 124 Stat. 435 

(b) Council for Technology and Innovation 

(1) Establishment 

The Secretary shall establish a Council for 
Technology and Innovation within the Centers 
for Medicare & Medicaid Services (in this sec-
tion referred to as ‘‘CMS’’). 

(2) Composition 

The Council shall be composed of senior 
CMS staff and clinicians and shall be chaired 
by the Executive Coordinator for Technology 
and Innovation (appointed or designated under 
paragraph (4)). 

(3) Duties 

The Council shall coordinate the activities 
of coverage, coding, and payment processes 
under this subchapter with respect to new 
technologies and procedures, including new 
drug therapies, and shall coordinate the ex-
change of information on new technologies be-
tween CMS and other entities that make simi-
lar decisions. 

(4) Executive Coordinator for Technology and 
Innovation 

The Secretary shall appoint (or designate) a 
noncareer appointee (as defined in section 
3132(a)(7) of title 5) who shall serve as the Ex-
ecutive Coordinator for Technology and Inno-
vation. Such executive coordinator shall re-
port to the Administrator of CMS, shall chair 
the Council, shall oversee the execution of its 
duties, and shall serve as a single point of con-
tact for outside groups and entities regarding 
the coverage, coding, and payment processes 
under this subchapter. 

(Aug. 14, 1935, ch. 531, title XVIII, § 1868, as added 
Pub. L. 101–508, title IV, § 4112, Nov. 5, 1990, 104 
Stat. 1388–64; amended Pub. L. 108–173, title IX, 
§ 942(a), Dec. 8, 2003, 117 Stat. 2420; Pub. L. 
111–148, title III, § 3134(b)(2), Mar. 23, 2010, 124 
Stat. 435.) 

PRIOR PROVISIONS 

A prior section 1395ee, act Aug. 14, 1935, ch. 531, title 
XVIII, § 1868, as added July 30, 1965, Pub. L. 89–97, title 
I, § 102(a), 79 Stat. 329, provided for creation of a Na-
tional Medical Review Committee, functions of such 
Committee, including submission of annual reports to 
the Secretary and Congress, employment of technical 
assistance, and for availability of assistance and data, 
prior to repeal by Pub. L. 90–248, title I, § 164(c), Jan. 2, 
1968, 81 Stat. 874. 

AMENDMENTS 

2010—Subsec. (a). Pub. L. 111–148 struck out subsec. 
(a) which related to the Practicing Physicians Advisory 
Council. 

2003—Pub. L. 108–173, § 942(a)(1), inserted ‘‘; Council 
for Technology and Innovation’’ in section catchline. 
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1993, in the case of items or services furnished by a pro-
vider who, on or before Nov. 5, 1990, has furnished items 
or services for which payment may be made under part 
B of subchapter XVIII of this chapter, or Jan. 1, 1992, in 
the case of items or services furnished by any other 
provider, see section 4164(b)(4) of Pub. L. 101–508, set out 
as an Effective Date note under section 1320a–3a of this 
title. 

EFFECTIVE DATE OF 1989 AMENDMENT 

Section 6411(d)(4)[(A)] of Pub. L. 101–239 provided 
that: ‘‘The amendments made by paragraphs (1) and (2) 
[amending this section and sections 1395y and 1396b of 
this title] shall take effect on the date of the enact-
ment of this Act [Dec. 19, 1989].’’ 

EFFECTIVE DATE OF 1988 AMENDMENT 

Except as specifically provided in section 411 of Pub. 
L. 100–360, amendment by Pub. L. 100–360, as it relates 
to a provision in the Omnibus Budget Reconciliation 
Act of 1987, Pub. L. 100–203, effective as if included in 
the enactment of that provision in Pub. L. 100–203, see 
section 411(a) of Pub. L. 100–360 set out as a Reference 
to OBRA; Effective Date note under section 106 of Title 
1, General Provisions. 

EFFECTIVE DATE OF 1987 AMENDMENT 

Section 15 of Pub. L. 100–93 provided that: 
‘‘(a) IN GENERAL.—Except as provided in subsections 

(b), (c), (d), and (e), the amendments made by this Act 
[enacting sections 1395aaa and 1396r–2 of this title, 
amending this section, sections 704, 1320a–3, 1320a–5, 
1320a–7a, 1320a–7b, 1320c–5, 1395u, 1395y, 1395cc, 1395ff, 
1395nn, 1395rr, 1395ss, 1395ww, 1396a, 1396b, 1396h, 1396n, 
1396s, and 1397d of this title, and section 824 of Title 21, 
Food and Drugs, transferring section 1396h of this title 
to section 1320a–7b of this title, repealing section 
1395nn of this title, enacting provisions set out as a 
note under section 1320a–7b of this title, and amending 
provisions set out as a note under section 1396a of this 
title] shall become effective at the end of the fourteen- 
day period beginning on the date of the enactment of 
this Act [Aug. 18, 1987] and shall not apply to adminis-
trative proceedings commenced before the end of such 
period. 

‘‘(b) MANDATORY MINIMUM EXCLUSIONS APPLY PRO-
SPECTIVELY.—Section 1128(c)(3)(B) of the Social Secu-
rity Act [subsec. (c)(3)(B) of this section] (as amended 
by this Act), which requires an exclusion of not less 
than five years in the case of certain exclusions, shall 
not apply to exclusions based on convictions occurring 
before the date of the enactment of this Act [Aug. 18, 
1987]. 

‘‘(c) EFFECTIVE DATE FOR CHANGES IN MEDICAID 
LAW.—(1) The amendments made by sections 5 and 8(f) 
[enacting section 1396r–2 of this title and amending sec-
tions 1396a and 1396s of this title] apply (except as pro-
vided under paragraph (2)) to payments under title XIX 
of the Social Security Act [subchapter XIX of this 
chapter] for calendar quarters beginning more than 
thirty days after the date of the enactment of this Act 
[Aug. 18, 1987], without regard to whether or not final 
regulations to carry out such amendment have been 
published by such date. 

‘‘(2) In the case of a State plan for medical assistance 
under title XIX of the Social Security Act which the 
Secretary of Health and Human Services determines re-
quires State legislation (other than legislation appro-
priating funds) in order for the plan to meet the addi-
tional requirements imposed by the amendments made 
by this Act, the State plan shall not be regarded as fail-
ing to comply with the requirements of such title sole-
ly on the basis of its failure to meet these additional 
requirements before the first day of the first calendar 
quarter beginning after the close of the first regular 
session of the State legislature that begins after the 
date of the enactment of this Act. 

‘‘(3) Subsection (j) of section 1128A of the Social Secu-
rity Act [section 1320a–7a(j) of this title] (as added by 

section 3(f) of this Act) takes effect on the date of the 
enactment of this Act. 

‘‘(d) PHYSICIAN MISREPRESENTATIONS.—Clauses (ii) 
and (iii) of section 1128A(a)(1)(C) of the Social Security 
Act [section 1320a–7a(a)(1)(C)(ii), (iii) of this title], as 
amended by section 3(a)(1) of this Act, apply to claims 
presented for services performed on or after the effec-
tive date specified in subsection (a), without regard to 
the date the misrepresentation of fact was made. 

‘‘(e) CLARIFICATION OF MEDICAID MORATORIUM.—The 
amendments made by section 9 of this Act [amending 
provisions set out as a note under section 1396a of this 
title] shall apply as though they were originally in-
cluded in the enactment of section 2373(c) of the Deficit 
Reduction Act of 1984 [set out as a note under section 
1396a of this title]. 

‘‘(f) TREATMENT OF CERTAIN DENIALS OF PAYMENT.— 
For purposes of section 1128(b)(8)(B)(iii) of the Social 
Security Act [subsec. (b)(8)(B)(iii) of this section] (as 
amended by section 2 of this Act), a person shall be 
considered to have been excluded from participation 
under a program under title XVIII [subchapter XVIII of 
this chapter] if payment to the person has been denied 
under section 1862(d) of the Social Security Act [section 
1395y(d) of this title], as in effect before the effective 
date specified in subsection (a).’’ 

EFFECTIVE DATE OF 1986 AMENDMENT 

Section 9317(d)(3) of Pub. L. 99–509 provided that: 
‘‘The provisions— 

‘‘(A) of paragraphs (1), (2), and (3) of section 1128(f) 
of the Social Security Act [subsec. (f)(1)–(3) of this 
section] (as added by the amendment made by sub-
section (c)) shall apply to judgments entered, findings 
made, and pleas entered, before, on, or after the date 
of the enactment of this Act [Oct. 21, 1986], and 

‘‘(B) of paragraph (4) of such section [subsec. (f)(4) 
of this section] shall apply to participation in a pro-
gram entered into on or after the date of the enact-
ment of this Act.’’ 

EFFECTIVE DATE OF 1984 AMENDMENT 

Section 2333(c) of Pub. L. 98–369 provided that: ‘‘The 
amendments made by this section [amending this sec-
tion] become effective on the date of the enactment of 
this Act [July 18, 1984] and shall apply to convictions of 
persons occurring after such date.’’ 

EFFECTIVE DATE OF 1981 AMENDMENT 

Amendment by section 2353(k) of Pub. L. 97–35 effec-
tive Oct. 1, 1981, except as otherwise explicitly pro-
vided, see section 2354 of Pub. L. 97–35, set out as an Ef-
fective Date note under section 1397 of this title. 

§ 1320a–7a. Civil monetary penalties 

(a) Improperly filed claims 

Any person (including an organization, agen-
cy, or other entity, but excluding a beneficiary, 
as defined in subsection (i)(5) of this section) 
that— 

(1) knowingly presents or causes to be pre-
sented to an officer, employee, or agent of the 
United States, or of any department or agency 
thereof, or of any State agency (as defined in 
subsection (i)(1) of this section), a claim (as 
defined in subsection (i)(2) of this section) that 
the Secretary determines— 

(A) is for a medical or other item or serv-
ice that the person knows or should know 
was not provided as claimed, including any 
person who engages in a pattern or practice 
of presenting or causing to be presented a 
claim for an item or service that is based on 
a code that the person knows or should know 
will result in a greater payment to the per-
son than the code the person knows or 
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should know is applicable to the item or 
service actually provided, 

(B) is for a medical or other item or serv-
ice and the person knows or should know the 
claim is false or fraudulent, 

(C) is presented for a physician’s service 
(or an item or service incident to a physi-
cian’s service) by a person who knows or 
should know that the individual who fur-
nished (or supervised the furnishing of) the 
service— 

(i) was not licensed as a physician, 
(ii) was licensed as a physician, but such 

license had been obtained through a mis-
representation of material fact (including 
cheating on an examination required for 
licensing), or 

(iii) represented to the patient at the 
time the service was furnished that the 
physician was certified in a medical spe-
cialty by a medical specialty board when 
the individual was not so certified, 

(D) is for a medical or other item or serv-
ice furnished during a period in which the 
person was excluded from the Federal health 
care program (as defined in section 
1320a–7b(f) of this title) under which the 
claim was made pursuant to Federal law.1 

(E) is for a pattern of medical or other 
items or services that a person knows or 
should know are not medically necessary; 

(2) knowingly presents or causes to be pre-
sented to any person a request for payment 
which is in violation of the terms of (A) an as-
signment under section 1395u(b)(3)(B)(ii) of 
this title, or (B) an agreement with a State 
agency (or other requirement of a State plan 
under subchapter XIX of this chapter) not to 
charge a person for an item or service in ex-
cess of the amount permitted to be charged, or 
(C) an agreement to be a participating physi-
cian or supplier under section 1395u(h)(1) of 
this title, or (D) an agreement pursuant to sec-
tion 1395cc(a)(1)(G) of this title; 

(3) knowingly gives or causes to be given to 
any person, with respect to coverage under 
subchapter XVIII of this chapter of inpatient 
hospital services subject to the provisions of 
section 1395ww of this title, information that 
he knows or should know is false or mislead-
ing, and that could reasonably be expected to 
influence the decision when to discharge such 
person or another individual from the hos-
pital; 

(4) in the case of a person who is not an orga-
nization, agency, or other entity, is excluded 
from participating in a program under sub-
chapter XVIII of this chapter or a State health 
care program in accordance with this sub-
section or under section 1320a–7 of this title 
and who, at the time of a violation of this sub-
section— 

(A) retains a direct or indirect ownership 
or control interest in an entity that is par-
ticipating in a program under subchapter 
XVIII of this chapter or a State health care 
program, and who knows or should know of 
the action constituting the basis for the ex-
clusion; or 

(B) is an officer or managing employee (as 
defined in section 1320a–5(b) of this title) of 
such an entity; 

(5) offers to or transfers remuneration to any 
individual eligible for benefits under sub-
chapter XVIII of this chapter, or under a State 
health care program (as defined in section 
1320a–7(h) of this title) that such person knows 
or should know is likely to influence such in-
dividual to order or receive from a particular 
provider, practitioner, or supplier any item or 
service for which payment may be made, in 
whole or in part, under subchapter XVIII of 
this chapter, or a State health care program 
(as so defined); 

(6) arranges or contracts (by employment or 
otherwise) with an individual or entity that 
the person knows or should know is excluded 
from participation in a Federal health care 
program (as defined in section 1320a–7b(f) of 
this title), for the provision of items or serv-
ices for which payment may be made under 
such a program; 

(7) commits an act described in paragraph (1) 
or (2) of section 1320a–7b(b) of this title; 

(8) 2 knowingly makes, uses, or causes to be 
made or used, a false record or statement ma-
terial to a false or fraudulent claim for pay-
ment for items and services furnished under a 
Federal health care program; or 3 

(9) 4 fails to grant timely access, upon rea-
sonable request (as defined by the Secretary in 
regulations), to the Inspector General of the 
Department of Health and Human Services, 
for the purpose of audits, investigations, eval-
uations, or other statutory functions of the In-
spector General of the Department of Health 
and Human Services; 

(8) 2 orders or prescribes a medical or other 
item or service during a period in which the 
person was excluded from a Federal health 
care program (as so defined), in the case where 
the person knows or should know that a claim 
for such medical or other item or service will 
be made under such a program; 

(9) 4 knowingly makes or causes to be made 
any false statement, omission, or misrepresen-
tation of a material fact in any application, 
bid, or contract to participate or enroll as a 
provider of services or a supplier under a Fed-
eral health care program (as so defined), in-
cluding Medicare Advantage organizations 
under part C of subchapter XVIII, prescription 
drug plan sponsors under part D of subchapter 
XVIII, medicaid managed care organizations 
under subchapter XIX, and entities that apply 
to participate as providers of services or sup-
pliers in such managed care organizations and 
such plans; 5 

(10) knows of an overpayment (as defined in 
paragraph (4) of section 1320a–7k(d) of this 
title) and does not report and return the over-
payment in accordance with such section; 

shall be subject, in addition to any other pen-
alties that may be prescribed by law, to a civil 
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money penalty of not more than $10,000 for each 
item or service (or, in cases under paragraph (3), 
$15,000 for each individual with respect to whom 
false or misleading information was given; in 
cases under paragraph (4), $10,000 for each day 
the prohibited relationship occurs; in cases 
under paragraph (7), $50,000 for each such act,6 in 
cases under paragraph (8),7 $50,000 for each false 
record or statement,6 or 8 in cases under para-
graph (9),9 $15,000 for each day of the failure de-
scribed in such paragraph); 10 or in cases under 
paragraph (9),11 $50,000 for each false statement 
or misrepresentation of a material fact). In addi-
tion, such a person shall be subject to an assess-
ment of not more than 3 times the amount 
claimed for each such item or service in lieu of 
damages sustained by the United States or a 
State agency because of such claim (or, in cases 
under paragraph (7), damages of not more than 
3 times the total amount of remuneration of-
fered, paid, solicited, or received, without regard 
to whether a portion of such remuneration was 
offered, paid, solicited, or received for a lawful 
purpose; or in cases under paragraph (9), an as-
sessment of not more than 3 times the total 
amount claimed for each item or service for 
which payment was made based upon the appli-
cation containing the false statement or mis-
representation of a material fact). In addition 
the Secretary may make a determination in the 
same proceeding to exclude the person from par-
ticipation in the Federal health care programs 
(as defined in section 1320a–7b(f)(1) of this title) 
and to direct the appropriate State agency to 
exclude the person from participation in any 
State health care program. 

(b) Payments to induce reduction or limitation of 
services 

(1) If a hospital or a critical access hospital 
knowingly makes a payment, directly or indi-
rectly, to a physician as an inducement to re-
duce or limit services provided with respect to 
individuals who— 

(A) are entitled to benefits under part A or 
part B of subchapter XVIII of this chapter or 
to medical assistance under a State plan ap-
proved under subchapter XIX of this chapter, 
and 

(B) are under the direct care of the physi-
cian, 

the hospital or a critical access hospital shall be 
subject, in addition to any other penalties that 
may be prescribed by law, to a civil money pen-
alty of not more than $2,000 for each such indi-
vidual with respect to whom the payment is 
made. 

(2) Any physician who knowingly accepts re-
ceipt of a payment described in paragraph (1) 
shall be subject, in addition to any other pen-
alties that may be prescribed by law, to a civil 
money penalty of not more than $2,000 for each 

individual described in such paragraph with re-
spect to whom the payment is made. 

(3)(A) Any physician who executes a document 
described in subparagraph (B) with respect to an 
individual knowing that all of the requirements 
referred to in such subparagraph are not met 
with respect to the individual shall be subject to 
a civil monetary penalty of not more than the 
greater of— 

(i) $5,000, or 
(ii) three times the amount of the payments 

under subchapter XVIII of this chapter for 
home health services which are made pursuant 
to such certification. 

(B) A document described in this subparagraph 
is any document that certifies, for purposes of 
subchapter XVIII of this chapter, that an indi-
vidual meets the requirements of section 
1395f(a)(2)(C) or 1395n(a)(2)(A) of this title in the 
case of home health services furnished to the in-
dividual. 

(c) Initiation of proceeding; authorization by At-
torney General, notice, etc., estoppel, failure 
to comply with order or procedure 

(1) The Secretary may initiate a proceeding to 
determine whether to impose a civil money pen-
alty, assessment, or exclusion under subsection 
(a) or (b) of this section only as authorized by 
the Attorney General pursuant to procedures 
agreed upon by them. The Secretary may not 
initiate an action under this section with re-
spect to any claim, request for payment, or 
other occurrence described in this section later 
than six years after the date the claim was pre-
sented, the request for payment was made, or 
the occurrence took place. The Secretary may 
initiate an action under this section by serving 
notice of the action in any manner authorized 
by Rule 4 of the Federal Rules of Civil Proce-
dure. 

(2) The Secretary shall not make a determina-
tion adverse to any person under subsection (a) 
or (b) of this section until the person has been 
given written notice and an opportunity for the 
determination to be made on the record after a 
hearing at which the person is entitled to be 
represented by counsel, to present witnesses, 
and to cross-examine witnesses against the per-
son. 

(3) In a proceeding under subsection (a) or (b) 
of this section which— 

(A) is against a person who has been con-
victed (whether upon a verdict after trial or 
upon a plea of guilty or nolo contendere) of a 
Federal crime charging fraud or false state-
ments, and 

(B) involves the same transaction as in the 
criminal action, 

the person is estopped from denying the essen-
tial elements of the criminal offense. 

(4) The official conducting a hearing under 
this section may sanction a person, including 
any party or attorney, for failing to comply 
with an order or procedure, failing to defend an 
action, or other misconduct as would interfere 
with the speedy, orderly, or fair conduct of the 
hearing. Such sanction shall reasonably relate 
to the severity and nature of the failure or mis-
conduct. Such sanction may include— 
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(A) in the case of refusal to provide or per-
mit discovery, drawing negative factual infer-
ences or treating such refusal as an admission 
by deeming the matter, or certain facts, to be 
established, 

(B) prohibiting a party from introducing cer-
tain evidence or otherwise supporting a par-
ticular claim or defense, 

(C) striking pleadings, in whole or in part, 
(D) staying the proceedings, 
(E) dismissal of the action, 
(F) entering a default judgment, 
(G) ordering the party or attorney to pay at-

torneys’ fees and other costs caused by the 
failure or misconduct, and 

(H) refusing to consider any motion or other 
action which is not filed in a timely manner. 

(d) Amount or scope of penalty, assessment, or 
exclusion 

In determining the amount or scope of any 
penalty, assessment, or exclusion imposed pur-
suant to subsection (a) or (b) of this section, the 
Secretary shall take into account— 

(1) the nature of claims and the circum-
stances under which they were presented, 

(2) the degree of culpability, history of prior 
offenses, and financial condition of the person 
presenting the claims, and 

(3) such other matters as justice may re-
quire. 

(e) Review by courts of appeals 

Any person adversely affected by a determina-
tion of the Secretary under this section may ob-
tain a review of such determination in the 
United States Court of Appeals for the circuit in 
which the person resides, or in which the claim 
was presented, by filing in such court (within 
sixty days following the date the person is noti-
fied of the Secretary’s determination) a written 
petition requesting that the determination be 
modified or set aside. A copy of the petition 
shall be forthwith transmitted by the clerk of 
the court to the Secretary, and thereupon the 
Secretary shall file in the Court 12 the record in 
the proceeding as provided in section 2112 of 
title 28. Upon such filing, the court shall have 
jurisdiction of the proceeding and of the ques-
tion determined therein, and shall have the 
power to make and enter upon the pleadings, 
testimony, and proceedings set forth in such 
record a decree affirming, modifying, remanding 
for further consideration, or setting aside, in 
whole or in part, the determination of the Sec-
retary and enforcing the same to the extent that 
such order is affirmed or modified. No objection 
that has not been urged before the Secretary 
shall be considered by the court, unless the fail-
ure or neglect to urge such objection shall be ex-
cused because of extraordinary circumstances. 
The findings of the Secretary with respect to 
questions of fact, if supported by substantial 
evidence on the record considered as a whole, 
shall be conclusive. If any party shall apply to 
the court for leave to adduce additional evidence 
and shall show to the satisfaction of the court 
that such additional evidence is material and 
that there were reasonable grounds for the fail-
ure to adduce such evidence in the hearing be-

fore the Secretary, the court may order such ad-
ditional evidence to be taken before the Sec-
retary and to be made a part of the record. The 
Secretary may modify his findings as to the 
facts, or make new findings, by reason of addi-
tional evidence so taken and filed, and he shall 
file with the court such modified or new find-
ings, which findings with respect to questions of 
fact, if supported by substantial evidence on the 
record considered as a whole, shall be conclu-
sive, and his recommendations, if any, for the 
modification or setting aside of his original 
order. Upon the filing of the record with it, the 
jurisdiction of the court shall be exclusive and 
its judgment and decree shall be final, except 
that the same shall be subject to review by the 
Supreme Court of the United States, as provided 
in section 1254 of title 28. 

(f) Compromise of penalties and assessments; re-
covery; use of funds recovered 

Civil money penalties and assessments im-
posed under this section may be compromised by 
the Secretary and may be recovered in a civil 
action in the name of the United States brought 
in United States district court for the district 
where the claim was presented, or where the 
claimant resides, as determined by the Sec-
retary. Amounts recovered under this section 
shall be paid to the Secretary and disposed of as 
follows: 

(1)(A) In the case of amounts recovered aris-
ing out of a claim under subchapter XIX of 
this chapter, there shall be paid to the State 
agency an amount bearing the same propor-
tion to the total amount recovered as the 
State’s share of the amount paid by the State 
agency for such claim bears to the total 
amount paid for such claim. 

(B) In the case of amounts recovered arising 
out of a claim under an allotment to a State 
under subchapter V of this chapter, there shall 
be paid to the State agency an amount equal 
to three-sevenths of the amount recovered. 

(2) Such portion of the amounts recovered as 
is determined to have been paid out of the 
trust funds under sections 1395i and 1395t of 
this title shall be repaid to such trust funds. 

(3) With respect to amounts recovered aris-
ing out of a claim under a Federal health care 
program (as defined in section 1320a–7b(f) of 
this title), the portion of such amounts as is 
determined to have been paid by the program 
shall be repaid to the program, and the portion 
of such amounts attributable to the amounts 
recovered under this section by reason of the 
amendments made by the Health Insurance 
Portability and Accountability Act of 1996 (as 
estimated by the Secretary) shall be deposited 
into the Federal Hospital Insurance Trust 
Fund pursuant to section 1395i(k)(2)(C) of this 
title. 

(4) The remainder of the amounts recovered 
shall be deposited as miscellaneous receipts of 
the Treasury of the United States. 

The amount of such penalty or assessment, 
when finally determined, or the amount agreed 
upon in compromise, may be deducted from any 
sum then or later owing by the United States or 
a State agency to the person against whom the 
penalty or assessment has been assessed. 
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(g) Finality of determination respecting penalty, 
assessment, or exclusion 

A determination by the Secretary to impose a 
penalty, assessment, or exclusion under sub-
section (a) or (b) of this section shall be final 
upon the expiration of the sixty-day period re-
ferred to in subsection (e) of this section. Mat-
ters that were raised or that could have been 
raised in a hearing before the Secretary or in an 
appeal pursuant to subsection (e) of this section 
may not be raised as a defense to a civil action 
by the United States to collect a penalty, as-
sessment, or exclusion assessed under this sec-
tion. 

(h) Notification of appropriate entities of finality 
of determination 

Whenever the Secretary’s determination to 
impose a penalty, assessment, or exclusion 
under subsection (a) or (b) of this section be-
comes final, he shall notify the appropriate 
State or local medical or professional organiza-
tion, the appropriate State agency or agencies 
administering or supervising the administration 
of State health care programs (as defined in sec-
tion 1320a–7(h) of this title), and the appropriate 
utilization and quality control peer review orga-
nization, and the appropriate State or local li-
censing agency or organization (including the 
agency specified in section 1395aa(a) and 
1396a(a)(33) of this title) that such a penalty, as-
sessment, or exclusion has become final and the 
reasons therefor. 

(i) Definitions 

For the purposes of this section: 
(1) The term ‘‘State agency’’ means the 

agency established or designated to admin-
ister or supervise the administration of the 
State plan under subchapter XIX of this chap-
ter or designated to administer the State’s 
program under subchapter V of this chapter or 
division A 13 of subchapter XX of this chapter. 

(2) The term ‘‘claim’’ means an application 
for payments for items and services under a 
Federal health care program (as defined in sec-
tion 1320a–7b(f) of this title). 

(3) The term ‘‘item or service’’ includes (A) 
any particular item, device, medical supply, or 
service claimed to have been provided to a pa-
tient and listed in an itemized claim for pay-
ment, and (B) in the case of a claim based on 
costs, any entry in the cost report, books of 
account or other documents supporting such 
claim. 

(4) The term ‘‘agency of the United States’’ 
includes any contractor acting as a fiscal 
intermediary, carrier, or fiscal agent or any 
other claims processing agent for a Federal 
health care program (as so defined). 

(5) The term ‘‘beneficiary’’ means an individ-
ual who is eligible to receive items or services 
for which payment may be made under a Fed-
eral health care program (as so defined) but 
does not include a provider, supplier, or prac-
titioner. 

(6) The term ‘‘remuneration’’ includes the 
waiver of coinsurance and deductible amounts 
(or any part thereof), and transfers of items or 

services for free or for other than fair market 
value. The term ‘‘remuneration’’ does not in-
clude— 

(A) the waiver of coinsurance and deduct-
ible amounts by a person, if— 

(i) the waiver is not offered as part of 
any advertisement or solicitation; 

(ii) the person does not routinely waive 
coinsurance or deductible amounts; and 

(iii) the person— 
(I) waives the coinsurance and deduct-

ible amounts after determining in good 
faith that the individual is in financial 
need; or 

(II) fails to collect coinsurance or de-
ductible amounts after making reason-
able collection efforts; 

(B) subject to subsection (n) of this sec-
tion, any permissible practice described in 
any subparagraph of section 1320a–7b(b)(3) of 
this title or in regulations issued by the Sec-
retary; 

(C) differentials in coinsurance and deduct-
ible amounts as part of a benefit plan design 
as long as the differentials have been dis-
closed in writing to all beneficiaries, third 
party payers, and providers, to whom claims 
are presented and as long as the differentials 
meet the standards as defined in regulations 
promulgated by the Secretary not later than 
180 days after August 21, 1996; 

(D) incentives given to individuals to pro-
mote the delivery of preventive care as de-
termined by the Secretary in regulations so 
promulgated; 

(E) a reduction in the copayment amount 
for covered OPD services under section 
1395l(t)(5)(B) 13 of this title; or 8 

(F) any other remuneration which pro-
motes access to care and poses a low risk of 
harm to patients and Federal health care 
programs (as defined in section 1320a–7b(f) of 
this title and designated by the Secretary 
under regulations); 

(G) the offer or transfer of items or serv-
ices for free or less than fair market value 
by a person, if— 

(i) the items or services consist of cou-
pons, rebates, or other rewards from a re-
tailer; 

(ii) the items or services are offered or 
transferred on equal terms available to the 
general public, regardless of health insur-
ance status; and 

(iii) the offer or transfer of the items or 
services is not tied to the provision of 
other items or services reimbursed in 
whole or in part by the program under sub-
chapter XVIII or a State health care pro-
gram (as defined in section 1320a–7(h) of 
this title); 

(H) the offer or transfer of items or serv-
ices for free or less than fair market value 
by a person, if— 

(i) the items or services are not offered 
as part of any advertisement or solicita-
tion; 

(ii) the items or services are not tied to 
the provision of other services reimbursed 
in whole or in part by the program under 
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subchapter XVIII or a State health care 
program (as so defined); 

(iii) there is a reasonable connection be-
tween the items or services and the medi-
cal care of the individual; and 

(iv) the person provides the items or 
services after determining in good faith 
that the individual is in financial need; or 

(I) effective on a date specified by the Sec-
retary (but not earlier than January 1, 2011), 
the waiver by a PDP sponsor of a prescrip-
tion drug plan under part D of subchapter 
XVIII or an MA organization offering an 
MA–PD plan under part C of such subchapter 
of any copayment for the first fill of a cov-
ered part D drug (as defined in section 
1395w–102(e) of this title) that is a generic 
drug for individuals enrolled in the prescrip-
tion drug plan or MA–PD plan, respectively. 

(7) The term ‘‘should know’’ means that a 
person, with respect to information— 

(A) acts in deliberate ignorance of the 
truth or falsity of the information; or 

(B) acts in reckless disregard of the truth 
or falsity of the information, 

and no proof of specific intent to defraud is re-
quired. 

(j) Subpoenas 

(1) The provisions of subsections (d) and (e) of 
section 405 of this title shall apply with respect 
to this section to the same extent as they are 
applicable with respect to subchapter II of this 
chapter. The Secretary may delegate the au-
thority granted by section 405(d) of this title (as 
made applicable to this section) to the Inspector 
General of the Department of Health and Human 
Services for purposes of any investigation under 
this section. 

(2) The Secretary may delegate authority 
granted under this section and under section 
1320a–7 of this title to the Inspector General of 
the Department of Health and Human Services. 

(k) Injunctions 

Whenever the Secretary has reason to believe 
that any person has engaged, is engaging, or is 
about to engage in any activity which makes 
the person subject to a civil monetary penalty 
under this section, the Secretary may bring an 
action in an appropriate district court of the 
United States (or, if applicable, a United States 
court of any territory) to enjoin such activity, 
or to enjoin the person from concealing, remov-
ing, encumbering, or disposing of assets which 
may be required in order to pay a civil monetary 
penalty if any such penalty were to be imposed 
or to seek other appropriate relief. 

(l) Liability of principal for acts of agent 

A principal is liable for penalties, assessments, 
and an exclusion under this section for the ac-
tions of the principal’s agent acting within the 
scope of the agency. 

(m) Claims within jurisdiction of other depart-
ments or agencies 

(1) For purposes of this section, with respect 
to a Federal health care program not contained 
in this chapter, references to the Secretary in 
this section shall be deemed to be references to 

the Secretary or Administrator of the depart-
ment or agency with jurisdiction over such pro-
gram and references to the Inspector General of 
the Department of Health and Human Services 
in this section shall be deemed to be references 
to the Inspector General of the applicable de-
partment or agency. 

(2)(A) The Secretary and Administrator of the 
departments and agencies referred to in para-
graph (1) may include in any action pursuant to 
this section, claims within the jurisdiction of 
other Federal departments or agencies as long 
as the following conditions are satisfied: 

(i) The case involves primarily claims sub-
mitted to the Federal health care programs of 
the department or agency initiating the ac-
tion. 

(ii) The Secretary or Administrator of the 
department or agency initiating the action 
gives notice and an opportunity to participate 
in the investigation to the Inspector General 
of the department or agency with primary ju-
risdiction over the Federal health care pro-
grams to which the claims were submitted. 

(B) If the conditions specified in subparagraph 
(A) are fulfilled, the Inspector General of the de-
partment or agency initiating the action is au-
thorized to exercise all powers granted under 
the Inspector General Act of 1978 (5 U.S.C. App.) 
with respect to the claims submitted to the 
other departments or agencies to the same man-
ner and extent as provided in that Act with re-
spect to claims submitted to such departments 
or agencies. 

(n) Safe harbor for payment of medigap pre-
miums 

(1) Subparagraph (B) of subsection (i)(6) of this 
section shall not apply to a practice described in 
paragraph (2) unless— 

(A) the Secretary, through the Inspector 
General of the Department of Health and 
Human Services, promulgates a rule authoriz-
ing such a practice as an exception to remu-
neration; and 

(B) the remuneration is offered or trans-
ferred by a person under such rule during the 
2-year period beginning on the date the rule is 
first promulgated. 

(2) A practice described in this paragraph is a 
practice under which a health care provider or 
facility pays, in whole or in part, premiums for 
medicare supplemental policies for individuals 
entitled to benefits under part A of subchapter 
XVIII of this chapter pursuant to section 426–1 
of this title. 

(Aug. 14, 1935, ch. 531, title XI, § 1128A, as added 
Pub. L. 97–35, title XXI, § 2105(a), Aug. 13, 1981, 95 
Stat. 789; amended Pub. L. 97–248, title I, 
§ 137(b)(26), Sept. 3, 1982, 96 Stat. 380; Pub. L. 
98–369, div. B, title III, §§ 2306(f)(1), 2354(a)(3), 
July 18, 1984, 98 Stat. 1073, 1100; Pub. L. 99–509, 
title IX, §§ 9313(c)(1), 9317(a), (b), Oct. 21, 1986, 100 
Stat. 2003, 2008; Pub. L. 100–93, § 3, Aug. 18, 1987, 
101 Stat. 686; Pub. L. 100–203, title IV, 
§§ 4039(h)(1), 4118(e)(1), (6)–(10), Dec. 22, 1987, 101 
Stat. 1330–155, as amended Pub. L. 100–360, title 
IV, § 411(e)(3), (k)(10)(B)(ii), (D), July 1, 1988, 102 
Stat. 775, 794, 795; Pub. L. 100–360, title II, 
§ 202(c)(2), July 1, 1988, 102 Stat. 715; Pub. L. 
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100–485, title VI, § 608(d)(26)(H)–(K)(i), Oct. 13, 
1988, 102 Stat. 2422; Pub. L. 101–234, title II, 
§ 201(a), Dec. 13, 1989, 103 Stat. 1981; Pub. L. 
101–239, title VI, § 6003(g)(3)(D)(i), Dec. 19, 1989, 
103 Stat. 2153; Pub. L. 101–508, title IV, 
§§ 4204(a)(3), 4207(h), formerly 4027(h), 4731(b)(1), 
4753, Nov. 5, 1990, 104 Stat. 1388–109, 1388–123, 
1388–195, 1388–208, renumbered § 4207(h), Pub. L. 
103–432, title I, § 160(d)(4), Oct. 31, 1994, 108 Stat. 
4444; Pub. L. 104–191, title II, §§ 231(a)–(e), (h), 
232(a), Aug. 21, 1996, 110 Stat. 2012–2015; Pub. L. 
105–33, title IV, §§ 4201(c)(1), 4304(a), (b), 4331(e), 
4523(c), Aug. 5, 1997, 111 Stat. 373, 383, 396, 449; 
Pub. L. 105–277, div. J, title V, § 5201(a), (b)(1), 
Oct. 21, 1998, 112 Stat. 2681–916; Pub. L. 111–148, 
title VI, §§ 6402(d)(2), 6408(a), 6703(d)(3)(B), Mar. 
23, 2010, 124 Stat. 757, 770, 804.) 

REFERENCES IN TEXT 

The Federal Rules of Civil Procedure, referred to in 
subsec. (c)(1), are set out in the Appendix to Title 28, 
Judiciary and Judicial Procedure. 

The Health Insurance Portability and Accountability 
Act of 1996, referred to in subsec. (f)(3), is Pub. L. 
104–191, Aug. 21, 1996, 110 Stat. 1936. For complete classi-
fication of this Act to the Code, see Short Title of 1996 
Amendments note set out under section 201 of this title 
and Tables. 

Division A of subchapter XX, referred to in subsec. 
(i)(1), was in the original a reference to subtitle 1 of 
title XX, which was translated as if referring to sub-
title A of title XX of the Social Security Act, to reflect 
the probable intent of Congress. Title XX of the Act, 
enacting subchapter XX of this chapter, does not con-
tain a subtitle 1. 

Section 1395l(t)(5)(B) of this title, referred to in sub-
sec. (i)(6)(E), was redesignated section 1395l(t)(8)(B) of 
this title by Pub. L. 106–113, div. B, § 1000(a)(6) [title II, 
§§ 201(a)(1), 202(a)(2)], Nov. 29, 1999, 113 Stat. 1536, 
1501A–336, 1501A–342. 

The Inspector General Act of 1978, referred to in sub-
sec. (m)(2)(B), is Pub. L. 95–452, Oct. 12, 1978, 92 Stat. 
1101, which is set out in the Appendix to Title 5, Gov-
ernment Organization and Employees. 

AMENDMENTS 

2010—Subsec. (a). Pub. L. 111–148, § 6408(a)(3)(B), which 
directed substitution of ‘‘act, in cases under paragraph 
(8), $50,000 for each false record or statement, or in 
cases under paragraph (9), $15,000 for each day of the 
failure described in such paragraph)’’ for ‘‘act)’’ in first 
sentence, was executed by making the substitution for 
‘‘act’’ to reflect the probable intent of Congress. See 
amendment by Pub. L. 111–148, § 6402(d)(2)(A)(iv) below. 

Pub. L. 111–148, § 6408(a)(3)(A), which directed substi-
tution of ‘‘in cases under paragraph (7)’’ for ‘‘or in cases 
under paragraph (7)’’ in first sentence, was executed by 
making the substitution for ‘‘in cases under paragraph 
(7)’’ resulting in no change in text and to reflect the 
probable intent of Congress. See amendment by Pub. L. 
111–148, § 6402(d)(2)(A)(iv) below. 

Pub. L. 111–148, § 6402(d)(2)(A)(iv), (v), in concluding 
provisions, struck out ‘‘or’’ after ‘‘prohibited relation-
ship occurs;’’ and substituted ‘‘act; or in cases under 
paragraph (9), $50,000 for each false statement or mis-
representation of a material fact)’’ for ‘‘act)’’ and ‘‘pur-
pose; or in cases under paragraph (9), an assessment of 
not more than 3 times the total amount claimed for 
each item or service for which payment was made based 
upon the application containing the false statement or 
misrepresentation of a material fact)’’ for ‘‘purpose)’’. 

Subsec. (a)(1)(D). Pub. L. 111–148, § 6402(d)(2)(A)(i), 
which directed substitution of ‘‘was excluded from the 
Federal health care program (as defined in section 
1320a–7b(f) of this title) under which the claim was 
made pursuant to Federal law.’’ for ‘‘ ‘was excluded’ 
and all that follows through the period at the end’’, was 

executed by making the substitution for ‘‘was excluded 
from the program under which the claim was made pur-
suant to a determination by the Secretary under this 
section or under section 1320a–7, 1320c–5, 1320c–9(b) (as 
in effect on September 2, 1982), 1395y(d) (as in effect on 
August 18, 1987), or 1395cc(b) of this title or as a result 
of the application of the provisions of section 1395u(j)(2) 
of this title, or’’, to reflect the probable intent of Con-
gress, because there was no period at the end. 

Subsec. (a)(6). Pub. L. 111–148, §§ 6402(d)(2)(A)(ii), 
6408(a)(1), amended par. (6) identically, striking out 
‘‘or’’ at the end. 

Subsec. (a)(8), (9). Pub. L. 111–148, § 6408(a)(2), added 
pars. (8) and (9) relating to false or fraudulent claims 
for payment for items and services furnished under a 
Federal health care program and failure to grant time-
ly access to the Inspector General of the Department of 
Health and Human Services, respectively. 

Pub. L. 111–148, § 6402(d)(2)(A)(iii), added pars. (8) and 
(9) relating to orders or prescriptions for persons ex-
cluded from a Federal health care program; and false 
statements, omissions, or misrepresentations in appli-
cations, bids, or contracts to participate or enroll as a 
provider of services or a supplier under a Federal 
health care program, respectively. 

Subsec. (a)(10). Pub. L. 111–148, § 6402(d)(2)(A)(iii), 
added par. (10). 

Subsec. (i)(1). Pub. L. 111–148, § 6703(d)(3)(B), inserted 
‘‘division A of’’ after ‘‘subchapter V of this chapter or’’. 

Subsec. (i)(6)(C). Pub. L. 111–148, § 6402(d)(2)(B)(i), 
struck out ‘‘or’’ at the end. 

Subsec. (i)(6)(D). Pub. L. 111–148, § 6402(d)(2)(B)(ii), in 
subpar. (D) relating to incentives given to individuals 
to promote delivery, substituted a semicolon for the 
period. 

Subsec. (i)(6)(E). Pub. L. 111–148, § 6402(d)(2)(B)(iii), re-
designated subpar. (D) relating to a reduction in copay-
ment amount for covered OPD services as (E) and sub-
stituted ‘‘; or’’ for the period. 

Subsec. (i)(6)(F) to (I). Pub. L. 111–148, 
§ 6402(d)(2)(B)(iv), added pars. (F) to (I). 

1998—Subsec. (i)(6)(B). Pub. L. 105–277, § 5201(a), 
amended subpar. (B) generally. Prior to amendment, 
subpar. (B) read as follows: ‘‘any permissible waiver as 
specified in section 1320a–7b(b)(3) of this title or in reg-
ulations issued by the Secretary;’’. 

Subsec. (n). Pub. L. 105–277, § 5201(b)(1), added subsec. 
(n). 

1997—Subsec. (a). Pub. L. 105–33, § 4304(b)(2), in con-
cluding provisions, substituted ‘‘occurs; or in cases 
under paragraph (7), $50,000 for each such act).’’ for ‘‘oc-
curs).’’ and inserted ‘‘(or, in cases under paragraph (7), 
damages of not more than 3 times the total amount of 
remuneration offered, paid, solicited, or received, with-
out regard to whether a portion of such remuneration 
was offered, paid, solicited, or received for a lawful pur-
pose)’’ after ‘‘of such claim’’. 

Subsec. (a)(6). Pub. L. 105–33, § 4304(a), added par. (6). 
Subsec. (a)(7). Pub. L. 105–33, § 4304(b)(1), added par. 

(7). 
Subsec. (b)(1). Pub. L. 105–33, § 4201(c)(1), substituted 

‘‘critical access’’ for ‘‘rural primary care’’ in introduc-
tory and concluding provisions. 

Subsec. (i)(6)(A)(iii). Pub. L. 105–33, § 4331(e)(1), in-
serted ‘‘or’’ at end of subcl. (I), struck out ‘‘or’’ at end 
of subcl. (II), and struck out subcl. (III) which read as 
follows: ‘‘provides for any permissible waiver as speci-
fied in section 1320a–7b(b)(3) of this title or in regula-
tions issued by the Secretary;’’. 

Subsec. (i)(6)(B). Pub. L. 105–33, § 4523(c)(1), which di-
rected amendment of par. (6) by striking ‘‘or’’ at end of 
subpar. (B), could not be executed because the word 
‘‘or’’ did not appear at end of subpar. (B) subsequent to 
amendment by Pub. L. 105–33, § 4331(e)(2), (3). See below. 

Pub. L. 105–33, § 4331(e)(3), added subpar. (B). Former 
subpar. (B) redesignated (C). 

Subsec. (i)(6)(C). Pub. L. 105–33, § 4523(c)(2), which di-
rected amendment of par. (6) by substituting ‘‘; or’’ for 
the period at end of subpar. (C), could not be executed 
because there was not a period at the end of subpar. (C) 
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subsequent to amendment by Pub. L. 105–33, § 4331(e)(2). 
See below. 

Pub. L. 105–33, § 4331(e)(2), redesignated subpar. (B) as 
(C). Former subpar. (C) redesignated (D). 

Subsec. (i)(6)(D). Pub. L. 105–33, § 4523(c), added sub-
par. (D) relating to a reduction in copayment amount 
for covered OPD services. 

Pub. L. 105–33, § 4331(e)(2), redesignated subpar. (C), 
relating to incentives given to individuals to promote 
delivery, as (D). 

1996—Subsec. (a). Pub. L. 104–191, § 231(c), in conclud-
ing provisions, substituted ‘‘$10,000’’ for ‘‘$2,000’’, in-
serted ‘‘; in cases under paragraph (4), $10,000 for each 
day the prohibited relationship occurs’’ after ‘‘false or 
misleading information was given’’, and substituted ‘‘3 
times the amount’’ for ‘‘twice the amount’’. 

Pub. L. 104–191, § 231(a)(1), in concluding provisions, 
substituted ‘‘Federal health care programs (as defined 
in section 1320a–7b(f)(1) of this title)’’ for ‘‘programs 
under subchapter XVIII of this chapter’’. 

Subsec. (a)(1). Pub. L. 104–191, § 231(d)(1)(A), inserted 
‘‘knowingly’’ before ‘‘presents’’ in introductory provi-
sions. 

Subsec. (a)(1)(A). Pub. L. 104–191, § 231(e)(1), sub-
stituted ‘‘claimed, including any person who engages in 
a pattern or practice of presenting or causing to be pre-
sented a claim for an item or service that is based on 
a code that the person knows or should know will re-
sult in a greater payment to the person than the code 
the person knows or should know is applicable to the 
item or service actually provided,’’ for ‘‘claimed,’’. 

Subsec. (a)(1)(E). Pub. L. 104–191, § 231(e)(2)–(4), added 
subpar. (E). 

Subsec. (a)(2). Pub. L. 104–191, § 231(d)(1)(A), inserted 
‘‘knowingly’’ before ‘‘presents’’. 

Subsec. (a)(3). Pub. L. 104–191, § 231(d)(1)(B), sub-
stituted ‘‘knowingly gives or causes to be given’’ for 
‘‘gives’’. 

Subsec. (a)(4). Pub. L. 104–191, § 231(b), added par. (4). 
Subsec. (a)(5). Pub. L. 104–191, § 231(h)(1), added par. 

(5). 
Subsec. (b)(3). Pub. L. 104–191, § 232(a), added par. (3). 
Subsec. (f)(3), (4). Pub. L. 104–191, § 231(a)(2), added 

par. (3) and redesignated former par. (3) as (4). 
Subsec. (i)(2). Pub. L. 104–191, § 231(a)(3)(A), sub-

stituted ‘‘a Federal health care program (as defined in 
section 1320a–7b(f) of this title)’’ for ‘‘subchapter V, 
XVIII, XIX, or XX of this chapter’’. 

Subsec. (i)(4). Pub. L. 104–191, § 231(a)(3)(B), sub-
stituted ‘‘a Federal health care program (as so de-
fined)’’ for ‘‘a health insurance or medical services pro-
gram under subchapter XVIII or XIX of this chapter’’. 

Subsec. (i)(5). Pub. L. 104–191, § 231(a)(3)(C), sub-
stituted ‘‘a Federal health care program (as so de-
fined)’’ for ‘‘subchapter V, XVIII, XIX, or XX of this 
chapter’’. 

Subsec. (i)(6). Pub. L. 104–191, § 231(h)(2), added par. 
(6). 

Subsec. (i)(7). Pub. L. 104–191, § 231(d)(2), added par. 
(7). 

Subsec. (m). Pub. L. 104–191, § 231(a)(4), added subsec. 
(m). 

1990—Subsec. (b)(1). Pub. L. 101–508, § 4731(b)(1), struck 
out ‘‘or an entity with a contract under section 
1396b(m) of this title’’ before ‘‘knowingly makes a pay-
ment’’ in introductory provisions. 

Pub. L. 101–508, § 4204(a)(3), struck out ‘‘, an eligible 
organization with a risk-sharing contract under section 
1395mm of this title,’’ after ‘‘primary care hospital’’ in 
introductory provisions, struck out ‘‘or organization’’ 
after ‘‘primary care hospital’’ in concluding provisions, 
redesignated subpar. (C) as (B), and struck out former 
subpar. (B) which read as follows: ‘‘in the case of an eli-
gible organization or an entity, are enrolled with the 
organization or entity, and’’. 

Subsec. (j). Pub. L. 101–508, § 4753, made an amend-
ment to subsec. (j) identically to that of Pub. L. 
101–508, § 4207(h). See below. 

Pub. L. 101–508, § 4207(h), formerly § 4027(h), as renum-
bered by Pub. L. 103–432, designated existing provisions 
as par. (1) and added par. (2). 

1989—Subsec. (a)(1)(D), (2)(C), (4). Pub. L. 101–234 re-
pealed Pub. L. 100–360, § 202(c), and provided that the 
provisions of law amended or repealed by such section 
are restored or revived as if such section had not been 
enacted, see 1988 Amendment note below. 

Subsec. (b)(1). Pub. L. 101–239 substituted ‘‘hospital or 
a rural primary care hospital’’ for ‘‘hospital’’ in intro-
ductory and concluding provisions. 

1988—Subsec. (a). Pub. L. 100–360, § 411(k)(10)(D), added 
Pub. L. 100–203, § 4118(e)(10)(A), see 1987 Amendment 
note below. 

Subsec. (a)(1). Pub. L. 100–360, § 411(k)(10)(B)(ii)(I), (II), 
as amended by Pub. L. 100–485, § 608(d)(26)(H), amended 
directory language of Pub. L. 100–203, § 4118(e)(1), see 
1987 Amendment note below. 

Subsec. (a)(1)(D). Pub. L. 100–360, § 411(k)(10)(D), as 
amended by Pub. L. 100–485, § 608(d)(26)(K)(i), added Pub. 
L. 100–203, § 4118(e)(6), see 1987 Amendment note below. 

Pub. L. 100–360, § 202(c)(2)(A), struck out ‘‘or’’ after 
semicolon. 

Subsec. (a)(2)(C). Pub. L. 100–360, § 202(c)(2)(B), in-
serted ‘‘or to be a participating pharmacy under sec-
tion 1395u(o) of this title’’ after ‘‘section 1395u(h)(1) of 
this title’’. 

Subsec. (a)(3). Pub. L. 100–360, § 411(k)(10)(B)(ii)(I), (II), 
as amended by Pub. L. 100–485, § 608(d)(26)(H), made 
technical amendment to directory language of Pub. L. 
100–203, § 4118(e)(1)(A), see 1987 Amendment note below. 

Subsec. (a)(4). Pub. L. 100–360, § 202(c)(2)(C)–(E), added 
par. (4) relating to participating or nonparticipating 
pharmacies. 

Subsec. (b)(1)(A). Pub. L. 100–360, § 411(e)(3), added 
Pub. L. 100–203, § 4039(h)(1)(A), see 1987 Amendment note 
below. 

Subsec. (b)(2). Pub. L. 100–360, § 411(e)(3), added Pub. 
L. 100–203, § 4039(h)(1)(B), see 1987 Amendment note 
below. 

Subsec. (c)(1). Pub. L. 100–360, § 411(k)(10)(D), added 
Pub. L. 100–203, § 4118(e)(7), see 1987 Amendment note 
below. 

Subsec. (i). Pub. L. 100–360, § 411(k)(10)(D), added Pub. 
L. 100–203, § 4118(e)(8), see 1987 Amendment note below. 

Subsec. (i)(1). Pub. L. 100–360, § 411(k)(10)(D), added 
Pub. L. 100–203, § 4118(e)(9), see 1987 Amendment note 
below. 

Subsec. (i)(2). Pub. L. 100–360, § 411(k)(10)(D), added 
Pub. L. 100–203, § 4118(e)(10)(B), see 1987 Amendment 
note below. 

Subsec. (i)(5). Pub. L. 100–485, § 608(d)(26)(J), amended 
directory language of Pub. L. 100–203, § 4118(e)(10)(C), see 
1987 Amendment note below. 

Pub. L. 100–360, § 411(k)(10)(D), added Pub. L. 100–203, 
§ 4118(e)(10)(C), see 1987 Amendment note below. 

Subsec. (l). Pub. L. 100–485, § 608(d)(26)(I), inserted ‘‘for 
penalties, assessments, and an exclusion’’ after ‘‘lia-
ble’’. 

Pub. L. 100–360, § 411(k)(10)(B)(ii)(III), added Pub. L. 
100–203, § 4118(e)(1)(B), see 1987 Amendment note below. 

1987—Subsec. (a). Pub. L. 100–203, § 4118(e)(10)(A), as 
added by Pub. L. 100–360, § 411(k)(10)(D), inserted ‘‘, but 
excluding a beneficiary, as defined in subsection (i)(5) 
of this section’’ in introductory provisions. 

Pub. L. 100–93, § 3(a)(3)(B), in concluding provisions, 
inserted ‘‘(or, in cases under paragraph (3), $15,000 for 
each individual with respect to whom false or mislead-
ing information was given)’’ before period at end of 
first sentence, and inserted at end ‘‘In addition the Sec-
retary may make a determination in the same proceed-
ing to exclude the person from participation in the pro-
grams under subchapter XVIII of this chapter and to di-
rect the appropriate State agency to exclude the person 
from participation in any State health care program.’’ 

Subsec. (a)(1). Pub. L. 100–203, § 4118(e)(1)(A), formerly 
§ 4118(e)(1), as amended by Pub. L. 100–360, 
§ 411(k)(10)(B)(ii)(I), (II), as amended by Pub. L. 100–485, 
§ 608(d)(26)(H), substituted ‘‘or should know’’ for ‘‘or has 
reason to know’’ in subpars. (A) to (C). 

Pub. L. 100–93, § 3(a)(1), substituted ‘‘the Secretary de-
termines’’ for ‘‘the Secretary determines is for a medi-
cal or other item or service’’ in introductory provisions 
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and substituted subpars. (A) to (D) for former subpars. 
(A) and (B) which read as follows: 

‘‘(A) that the person knows or has reason to know 
was not provided as claimed, or 

‘‘(B) payment for which may not be made under the 
program under which such claim was made, pursuant to 
a determination by the Secretary under section 1320a–7, 
1320c–9(b), or 1395y(d) of this title, or pursuant to a de-
termination by the Secretary under section 1395cc(b)(2) 
of this title with respect to which the Secretary has 
initiated termination proceedings; or’’. 

Subsec. (a)(1)(D). Pub. L. 100–203, § 4118(e)(6), as added 
by Pub. L. 100–360, § 411(k)(10)(D), as amended by Pub. L. 
100–485, § 608(d)(26)(K)(i), substituted ‘‘excluded from’’ 
for ‘‘excluded under’’ and inserted ‘‘or as a result of the 
application of the provisions of section 1395u(j)(2) of 
this title’’. 

Subsec. (a)(2). Pub. L. 100–93, § 3(a)(2), inserted ‘‘(or 
other requirement of a State plan under subchapter 
XIX of this chapter)’’ after ‘‘State agency’’ in subpar. 
(B) and added subpar. (D). 

Subsec. (a)(3). Pub. L. 100–203, § 4118(e)(1)(A), as 
amended by Pub. L. 100–360, § 411(k)(10)(B)(ii)(I), (II), as 
amended by Pub. L. 100–485, § 608(d)(26)(H), substituted 
‘‘or should know’’ for ‘‘or has reason to know’’. 

Pub. L. 100–93, § 3(a)(3)(A), added par. (3). 
Subsec. (b)(1)(A). Pub. L. 100–203, § 4039(h)(1)(A), as 

added by Pub. L. 100–360, § 411(e)(3), substituted ‘‘sub-
chapter XVIII’’ for ‘‘subchapter XVII’’. 

Subsec. (b)(2). Pub. L. 100–203, § 4039(h)(1)(B), as added 
by Pub. L. 100–360, § 411(e)(3), substituted ‘‘$2,000 for 
each’’ for ‘‘$2,000 for’’. 

Subsec. (c)(1). Pub. L. 100–203, § 4118(e)(7), as added by 
Pub. L. 100–360, § 411(k)(10)(D), inserted ‘‘, request for 
payment, or other occurrence described in this section’’ 
and ‘‘, the request for payment was made, or the occur-
rence took place’’. 

Pub. L. 100–93, § 3(b), (c), substituted ‘‘penalty, assess-
ment, or exclusion’’ for ‘‘penalty or assessment’’ and 
inserted provision that the Secretary not initiate an 
action under this section with respect to a claim later 
than six years after the claim was presented and that 
the Secretary initiate an action in the manner author-
ized by Rule 4 of the Federal Rules of Civil Procedure. 

Subsec. (d). Pub. L. 100–93, § 3(c), substituted ‘‘pen-
alty, assessment, or exclusion’’ for ‘‘penalty or assess-
ment’’ in introductory provisions. 

Subsec. (f)(1)(A). Pub. L. 100–93, § 3(d), substituted 
‘‘bearing the same proportion to the total amount re-
covered as the State’s share of the amount paid by the 
State agency for such claim bears to the total amount 
paid’’ for ‘‘equal to the State’s share of the amount 
paid by the State agency’’. 

Subsec. (g). Pub. L. 100–93, § 3(c), substituted ‘‘pen-
alty, assessment, or exclusion’’ for ‘‘penalty or assess-
ment’’ in two places. 

Subsec. (h). Pub. L. 100–93, § 3(c), (e), substituted 
‘‘penalty, assessment, or exclusion’’ for ‘‘penalty or as-
sessment’’ in two places and inserted ‘‘the appropriate 
State agency or agencies administering or supervising 
the administration of State health care programs (as 
defined in section 1320a–7(h) of this title),’’ after ‘‘pro-
fessional organization,’’. 

Subsec. (i). Pub. L. 100–203, § 4118(e)(8), as added by 
Pub. L. 100–360, § 411(k)(10)(D), substituted ‘‘this sec-
tion’’ for ‘‘this subsection’’ in introductory provisions. 

Subsec. (i)(1). Pub. L. 100–203, § 4118(e)(9), as added by 
Pub. L. 100–360, § 411(k)(10)(D), inserted ‘‘or subchapter 
XX of this chapter’’. 

Subsec. (i)(2). Pub. L. 100–203, § 4118(e)(10)(B), as added 
by Pub. L. 100–360, § 411(k)(10)(D), substituted ‘‘for pay-
ments for items and services under subchapter V, 
XVIII, XIX, or XX of this chapter’’ for ‘‘submitted by— 

‘‘(A) a provider of services or other person, agency, 
or organization that furnishes an item or service 
under subchapter XVIII of this chapter, or 

‘‘(B) a person, agency, or organization that fur-
nishes an item or service for which medical assist-
ance is provided under subchapter XIX of this chap-
ter, or 

‘‘(C) a person, agency, or organization that provides 
an item or service for which payment is made under 
subchapter V of this chapter or from an allotment to 
a State under such subchapter, 

to the United States or a State agency, or agent there-
of, for payment for health care services under sub-
chapter XVIII or XIX of this chapter or for any item or 
service under subchapter V of this chapter’’. 

Subsec. (i)(5). Pub. L. 100–203, § 4118(e)(10)(C), as added 
by Pub. L. 100–360, § 411(k)(10)(D), and amended by Pub. 
L. 100–485, § 608(d)(26)(J), added par. (5). 

Subsecs. (j), (k). Pub. L. 100–93, § 3(f), added subsecs. 
(j) and (k). 

Subsec. (l). Pub. L. 100–203, § 4118(e)(1)(B), as added by 
Pub. L. 100–360, § 411(k)(10)(B)(ii)(III), added subsec. (l). 

1986—Subsec. (a)(1). Pub. L. 99–509, § 9313(c)(1)(B), sub-
stituted ‘‘(i)(1)’’ and ‘‘(i)(2)’’ for ‘‘(h)(1)’’ and ‘‘(h)(2)’’, 
respectively. 

Subsec. (b). Pub. L. 99–509, § 9313(c)(1)(D), (E), added 
subsec. (b). Former subsec. (b) redesignated (c). 

Subsec. (c). Pub. L. 99–509, § 9313(c)(1)(A), (D), redesig-
nated subsec. (b) as (c) and substituted ‘‘subsection (a) 
or (b)’’ for ‘‘subsection (a)’’ in pars. (1) and (2). Former 
subsec. (c) redesignated (d). 

Subsec. (c)(3). Pub. L. 99–509, § 9317(a), added par. (3). 
Subsec. (c)(4). Pub. L. 99–509, § 9317(b), added par. (4). 
Subsec. (d). Pub. L. 99–509, § 9313(c)(1)(A), (D), redesig-

nated subsec. (c) as (d) and substituted ‘‘subsection (a) 
or (b)’’ for ‘‘subsection (a)’’ in introductory provisions. 
Former subsec. (d) redesignated (e). 

Subsecs. (e), (f). Pub. L. 99–509, § 9313(c)(1)(D), redesig-
nated subsecs. (d) and (e) as (e) and (f), respectively. 
Former subsec. (f) redesignated (g). 

Subsec. (g). Pub. L. 99–509, § 9313(c)(1)(A), (C), (D), re-
designated subsec. (f) as (g) and substituted ‘‘subsection 
(a) or (b)’’ for ‘‘subsection (a)’’ and ‘‘subsection (e)’’ for 
‘‘subsection (d)’’. Former subsec. (g) redesignated (h). 

Subsec. (h). Pub. L. 99–509, § 9313(c)(1)(A), (D), redesig-
nated subsec. (g) as (h) and substituted ‘‘subsection (a) 
or (b)’’ for ‘‘subsection (a)’’. Former subsec. (h) redesig-
nated (i). 

Subsec. (i). Pub. L. 99–509, § 9313(c)(1)(D), redesignated 
subsec. (h) as (i). 

1984—Subsec. (a)(2)(C). Pub. L. 98–369, § 2306(f)(1), 
added cl. (C). 

Subsec. (g). Pub. L. 98–369, § 2354(a)(3), substituted 
‘‘utilization and quality control peer review organiza-
tion’’ for ‘‘Professional Standards Review Organiza-
tion’’. 

1982—Subsec. (a). Pub. L. 97–248 redesignated as part 
of par. (1) preceding subpar. (A) provisions formerly 
preceding par. (1), in subpar. (B) substituted ‘‘or pursu-
ant to a determination by the Secretary under section 
1395cc(b)(2) of this title with respect to which the Sec-
retary has initiated termination proceedings;’’ for ‘‘or 
1395cc(b)(2) of this title,’’, and in par. (2) substituted 
‘‘presents or causes to be presented to any person a re-
quest for payment which is in violation of the terms of 
(A) an assignment under section 1842(b)(3)(B)(ii), or (B) 
an agreement with a State agency not to charge a per-
son for an item or service in excess of the amount per-
mitted to be charged’’ for ‘‘is submitted in violation of 
an agreement between the person and the United 
States or a State agency’’. 

EFFECTIVE DATE OF 2010 AMENDMENT 

Amendment by section 6408(a) of Pub. L. 111–148 ap-
plicable to acts committed on or after Jan. 1, 2010, see 
section 6408(d)(1) of Pub. L. 111–148, set out as a note 
under section 1320a–7 of this title. 

EFFECTIVE DATE OF 1998 AMENDMENT 

Pub. L. 105–277, div. J, title V, § 5201(d), Oct. 21, 1998, 
112 Stat. 2681–917, provided that: ‘‘The amendments 
made by this section [amending this section and sec-
tion 1320a–7d of this title] shall take effect on the date 
of the enactment of this Act [Oct. 21, 1998].’’ 

EFFECTIVE DATE OF 1997 AMENDMENT 

Amendment by section 4201(c)(1) of Pub. L. 105–33 ap-
plicable to services furnished on or after Oct. 1, 1997, 
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see section 4201(d) of Pub. L. 105–33, set out as a note 
under section 1395f of this title. 

Section 4304(c) of Pub. L. 105–33 provided that: 
‘‘(1) CONTRACTS WITH EXCLUDED PERSONS.—The amend-

ments made by subsection (a) [amending this section] 
shall apply to arrangements and contracts entered into 
after the date of the enactment of this Act [Aug. 5, 
1997]. 

‘‘(2) KICKBACKS.—The amendments made by sub-
section (b) [amending this section] shall apply to acts 
committed after the date of the enactment of this 
Act.’’ 

Amendment by section 4331(e) of Pub. L. 105–33 effec-
tive as if included in the enactment of the Health In-
surance Portability and Accountability Act of 1996, 
Pub. L. 104–191, see section 4331(f) of Pub. L. 105–33, set 
out as a note under section 1320a–7e of this title. 

EFFECTIVE DATE OF 1996 AMENDMENT 

Section 231(i) of Pub. L. 104–191 provided that: ‘‘The 
amendments made by this section [amending this sec-
tion and sections 1320c–5 and 1395mm of this title] shall 
apply to acts or omissions occurring on or after Janu-
ary 1, 1997.’’ 

Section 232(b) of Pub. L. 104–191 provided that: ‘‘The 
amendment made by subsection (a) [amending this sec-
tion] shall apply to certifications made on or after the 
date of the enactment of this Act [Aug. 21, 1996].’’ 

EFFECTIVE DATE OF 1989 AMENDMENT 

Section 201(c) of Pub. L. 101–234 provided that: ‘‘The 
provisions of this section [amending this section and 
sections 1320c–3, 1395h, 1395k, 1395l, 1395m, 1395n, 1395u, 
1395w–2, 1395x, 1395y, 1395z, 1395aa, 1395bb, 1395cc, 
1395mm, 1396a, 1396b, 1396d, and 1396n of this title, re-
pealing section 1395w–3 of this title, and amending or 
repealing provisions set out as notes under sections 
1320c–3, 1395b–1, 1395k, 1395m, 1395u, 1395x, 1395ll, and 
1395ww of this title] shall take effect January 1, 1990.’’ 

EFFECTIVE DATE OF 1988 AMENDMENTS 

Amendment by Pub. L. 100–485 effective as if included 
in the enactment of the Medicare Catastrophic Cov-
erage Act of 1988, Pub. L. 100–360, see section 608(g)(1) of 
Pub. L. 100–485, set out as a note under section 704 of 
this title. 

Amendment by section 202(c)(2) of Pub. L. 100–360 ap-
plicable to items dispensed on or after Jan. 1, 1990, see 
section 202(m)(1) of Pub. L. 100–360, set out as a note 
under section 1395u of this title. 

Except as specifically provided in section 411 of Pub. 
L. 100–360, amendment by section 411(e)(3), (k)(10)(B)(ii), 
(D) of Pub. L. 100–360, as it relates to a provision in the 
Omnibus Budget Reconciliation Act of 1987, Pub. L. 
100–203, effective as if included in the enactment of that 
provision in Pub. L. 100–203, see section 411(a) of Pub. L. 
100–360, set out as a Reference to OBRA; Effective Date 
note under section 106 of Title 1, General Provisions. 

EFFECTIVE DATE OF 1987 AMENDMENTS 

Section 4118(e)(14), formerly section 4118(e)(3), of Pub. 
L. 100–203, as renumbered and amended by Pub. L. 
100–360, title IV, § 411(k)(10)(B)(i), (D), July 1, 1988, 102 
Stat. 794, 795, provided that: ‘‘The amendments made 
by paragraph (1) [amending this section] shall apply to 
activities occurring before, on, or after the date of the 
enactment of this Act [Dec. 22, 1987].’’ 

Amendment by Pub. L. 100–93 effective at end of four-
teen-day period beginning Aug. 18, 1987, and inapplica-
ble to administrative proceedings commenced before 
end of such period, except that amendment by section 
3(a)(1) of Pub. L. 100–93 applicable to claims presented 
for services performed on or after date at end of four-
teen-day period beginning Aug. 18, 1987, without regard 
to the date the physician’s misrepresentation of fact 
was made, and amendment by section 3(f) of Pub. L. 
100–93 effective Aug. 18, 1987, see section 15(a), (c)(3), 
and (d) of Pub. L. 100–93, set out as a note under section 
1320a–7 of this title. 

EFFECTIVE DATE OF 1986 AMENDMENT 

Section 9313(c)(2) of Pub. L. 99–509, as amended by 
Pub. L. 100–203, title IV, § 4016, Dec. 22, 1987, 101 Stat. 
1330–64; Pub. L. 101–239, title VI, § 6207(a), Dec. 19, 1989, 
103 Stat. 2245, provided that: ‘‘The amendments made 
by paragraph (1) [amending this section] shall apply 
to— 

‘‘(A) payments by hospitals occurring more than 6 
months after the date of the enactment of this Act 
[Oct. 21, 1986], and 

‘‘(B) payments by eligible organizations or entities 
occurring on or after April 1, 1991.’’ 
Section 9317(d)(1), (2) of Pub. L. 99–509 provided that: 
‘‘(1) The amendment made by subsection (a) [amend-

ing this section] shall take effect on the date of the en-
actment of this Act [Oct. 21, 1986], without regard to 
when the criminal conviction was obtained, but shall 
only apply to a conviction upon a plea of nolo con-
tendere tendered after the date of the enactment of this 
Act. 

‘‘(2) The amendment made by subsection (b) [amend-
ing this section] shall apply to failures or misconduct 
occurring on or after the date of the enactment of this 
Act.’’ 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by section 2354(a)(3) of Pub. L. 98–369 ef-
fective July 18, 1984, but not to be construed as chang-
ing or affecting any right, liability, status, or interpre-
tation which existed (under the provisions of law in-
volved) before that date, see section 2354(e)(1) of Pub. L. 
98–369, set out as a note under section 1320a–1 of this 
title. 

EFFECTIVE DATE OF 1982 AMENDMENT 

Amendment by Pub. L. 97–248 effective as if originally 
included as part of this section as this section was 
amended by the Omnibus Budget Reconciliation Act of 
1981, Pub. L. 97–35, see section 137(d)(2) of Pub. L. 97–248, 
set out as a note under section 1396a of this title. 

REGULATIONS 

Pub. L. 105–277, div. J, title V, § 5201(e), Oct. 21, 1998, 
112 Stat. 2681–917, provided that: ‘‘The Secretary of 
Health and Human Services may promulgate regula-
tions that take effect on an interim basis, after notice 
and pending opportunity for public comment, in order 
to implement the amendments made by this section 
[amending this section and section 1320a–7d of this 
title] in a timely manner.’’ 

GAO STUDY AND REPORT ON IMPACT OF SAFE HARBOR 
ON MEDIGAP POLICIES 

Pub. L. 105–277, div. J, title V, § 5201(b)(2), Oct. 21, 
1998, 112 Stat. 2681–917, which provided that, if a permis-
sible practice was promulgated under subsec. (n)(1)(A) 
of this section, the Comptroller General was to conduct 
a study comparing any disproportionate impact on spe-
cific issuers of medicare supplemental policies due to 
adverse selection in enrolling medicare ESRD bene-
ficiaries before Aug. 21, 1996, and 1 year after the date 
of promulgation of such permissible practice under sub-
sec. (n)(1)(A) of this section and was to submit a report 
to Congress on such study with recommendations con-
cerning extension of the time limitation under subsec. 
(n)(1)(B), was repealed by Pub. L. 111–8, div. G, title I, 
§ 1301(c), Mar. 11, 2009, 123 Stat. 829. 

REPEAL OF 1988 EXPANSION OF MEDICARE PART B 
BENEFITS 

Section 201(a) of Pub. L. 101–234 provided that: 
‘‘(1) GENERAL RULE.—Except as provided in paragraph 

(2), sections 201 through 208 of MCCA [sections 201 to 208 
of Pub. L. 100–360, enacting section 1395w–3 of this title, 
amending this section and sections 1320c–3, 1395h, 1395k, 
1395l, 1395m, 1395n, 1395u, 1395w–2, 1395x, 1395y, 1395z, 
1395aa, 1395bb, 1395cc, 1395mm, 1396a, 1396b, and 1396n of 
this title, and enacting provisions set out as notes 
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under sections 1320c–3, 1395b–1, 1395k, 1395m, 1395u, 
1395x, 1395ll, and 1395ww of this title] are repealed and 
the provisions of law amended or repealed by such sec-
tions are restored or revived as if such sections had not 
been enacted. 

‘‘(2) EXCEPTION.—Paragraph (1) shall not apply to sub-
sections (g) and (m)(4) of section 202 of MCCA [amend-
ing section 1395u of this title and enacting provisions 
set out as a note under section 1395u of this title.]’’ 

STUDY AND REPORT ON INCENTIVE ARRANGEMENTS 
OFFERED TO PHYSICIANS 

Section 9313(c)(3) of Pub. L. 99–509 directed Secretary 
of Health and Human Services to report to Congress, 
not later than Jan. 1, 1988, concerning incentive ar-
rangements offered by health maintenance organiza-
tions and competitive medical plans to physicians. 

§ 1320a–7b. Criminal penalties for acts involving 
Federal health care programs 

(a) Making or causing to be made false state-
ments or representations 

Whoever— 
(1) knowingly and willfully makes or causes 

to be made any false statement or representa-
tion of a material fact in any application for 
any benefit or payment under a Federal health 
care program (as defined in subsection (f) of 
this section), 

(2) at any time knowingly and willfully 
makes or causes to be made any false state-
ment or representation of a material fact for 
use in determining rights to such benefit or 
payment, 

(3) having knowledge of the occurrence of 
any event affecting (A) his initial or continued 
right to any such benefit or payment, or (B) 
the initial or continued right to any such ben-
efit or payment of any other individual in 
whose behalf he has applied for or is receiving 
such benefit or payment, conceals or fails to 
disclose such event with an intent fraudu-
lently to secure such benefit or payment ei-
ther in a greater amount or quantity than is 
due or when no such benefit or payment is au-
thorized, 

(4) having made application to receive any 
such benefit or payment for the use and bene-
fit of another and having received it, know-
ingly and willfully converts such benefit or 
payment or any part thereof to a use other 
than for the use and benefit of such other per-
son, 

(5) presents or causes to be presented a claim 
for a physician’s service for which payment 
may be made under a Federal health care pro-
gram and knows that the individual who fur-
nished the service was not licensed as a physi-
cian, or 

(6) for a fee knowingly and willfully counsels 
or assists an individual to dispose of assets 
(including by any transfer in trust) in order 
for the individual to become eligible for medi-
cal assistance under a State plan under sub-
chapter XIX of this chapter, if disposing of the 
assets results in the imposition of a period of 
ineligibility for such assistance under section 
1396p(c) of this title, 

shall (i) in the case of such a statement, rep-
resentation, concealment, failure, or conversion 
by any person in connection with the furnishing 
(by that person) of items or services for which 

payment is or may be made under the program, 
be guilty of a felony and upon conviction thereof 
fined not more than $25,000 or imprisoned for not 
more than five years or both, or (ii) in the case 
of such a statement, representation, conceal-
ment, failure, conversion, or provision of coun-
sel or assistance by any other person, be guilty 
of a misdemeanor and upon conviction thereof 
fined not more than $10,000 or imprisoned for not 
more than one year, or both. In addition, in any 
case where an individual who is otherwise eligi-
ble for assistance under a Federal health care 
program is convicted of an offense under the 
preceding provisions of this subsection, the ad-
ministrator of such program may at its option 
(notwithstanding any other provision of such 
program) limit, restrict, or suspend the eligi-
bility of that individual for such period (not ex-
ceeding one year) as it deems appropriate; but 
the imposition of a limitation, restriction, or 
suspension with respect to the eligibility of any 
individual under this sentence shall not affect 
the eligibility of any other person for assistance 
under the plan, regardless of the relationship be-
tween that individual and such other person. 

(b) Illegal remunerations 

(1) Whoever knowingly and willfully solicits or 
receives any remuneration (including any kick-
back, bribe, or rebate) directly or indirectly, 
overtly or covertly, in cash or in kind— 

(A) in return for referring an individual to a 
person for the furnishing or arranging for the 
furnishing of any item or service for which 
payment may be made in whole or in part 
under a Federal health care program, or 

(B) in return for purchasing, leasing, order-
ing, or arranging for or recommending pur-
chasing, leasing, or ordering any good, facil-
ity, service, or item for which payment may 
be made in whole or in part under a Federal 
health care program, 

shall be guilty of a felony and upon conviction 
thereof, shall be fined not more than $25,000 or 
imprisoned for not more than five years, or 
both. 

(2) Whoever knowingly and willfully offers or 
pays any remuneration (including any kickback, 
bribe, or rebate) directly or indirectly, overtly 
or covertly, in cash or in kind to any person to 
induce such person— 

(A) to refer an individual to a person for the 
furnishing or arranging for the furnishing of 
any item or service for which payment may be 
made in whole or in part under a Federal 
health care program, or 

(B) to purchase, lease, order, or arrange for 
or recommend purchasing, leasing, or ordering 
any good, facility, service, or item for which 
payment may be made in whole or in part 
under a Federal health care program, 

shall be guilty of a felony and upon conviction 
thereof, shall be fined not more than $25,000 or 
imprisoned for not more than five years, or 
both. 

(3) Paragraphs (1) and (2) shall not apply to— 
(A) a discount or other reduction in price ob-

tained by a provider of services or other entity 
under a Federal health care program if the re-
duction in price is properly disclosed and ap-
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(4) The officer reviewing the initial order (including the agency head 
reviewing an initial order) is, for the purposes of this chapter, termed the 
reviewing offtcu. The reviewing officer shall exercise all the decision-mak­
ing power that the reviewing officer would have had to decide and enter the 
final order had the reviewing officer presided over the hearing, except to the 
extent that the issues subject to review are limited by a provision of law or 
by the reviewing officer upon notice lo all the parties. In reviewing findings 
of fact by presiding officers, the reviewing officers shall give due regard to 
the presiding officer's opportunity to observe the witnesses. 

(5) The reviewing officer shall personally consider the whole record or 
such portions of it as may be cited by the parties. 

(6) The reviewing officer shall afford each party an opportunity to 
present written argument and may afford each party an opportunity to 
present oral argument. 

(7) The reviewing officer shall enter a final order disposing of the pro­
ceeding or remand the matter for further proceedings, with instructions to 
the presiding officer who entered the initial order. Upon remanding a mat­
ter, the reviewing officer shall order such temporary relief as is authorized 
and appropriate. 

(8) A final order shall include, or incorporate by reference to the initial 
order, all matters required by RCW 34.05.461(3). 

(9) The reviewing officer shall cause copies of the final order or order 
remanding the matter for further proceedings to be served upon each party. 

Sec. 21. Section 421, chapter 288, Laws of 1988 and RCW 34.05.470 
are each amended to read as follows: 

(I) Within ten days of the service of a final order, any party may file a 
petition for reconsideration, staling the specific grounds upon which relief' is 
requested. The place of filing and other procedures, if any, shall be specified 
by agency rule. 

(2) No petition for reconsideration may slay the effectiveness of an 
order. 

(3) If a petition for reconsideration is timely filed, and the petitioner 
has complied with the agency's procedural rules for reconsideration, if any, 
the time for filing a petition for judicial review docs not commence until the 
agency disposes of the petition for reconsideration. The agency is deemed to 
have denied the petition for reconsideration if, within twenty days from the 
date the petition is flled, the agency docs not either: (a) Dispose of the peti­
tion; or (b) serve the parties with a written notice specifying the date by 
which it will act on the petition. 

(4) Unless the petition for reconsideration is deemed denied under 
subsection (3) of this section, the petition shall be disposed of by the same 
person or persons who entered the order, if reasonably available. The dispo­
sition shall be in the form of a written order denying the petition, granting 
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the petition and dissolving or modifying the final order, or granting the pe­
tition and setting the matter for further hearing. ((The petition shall be 
deemed to have been denied if not disposed of within twenty days. 

(3) No petition fot t econsidet at ion may stay the effecti ,eness of an 
order. 

(4) The agency head may extend the time limits in this section fot 
good cause, with due consideration that the rights of the parties will not be 
prejudiced by the extension and that extension will be in the public 
intctest.)) 

(5) The filing of a petition for reconsideration is not a prerequisite for 
seeking judicial review. An order denying reconsideration, or ((an extension 
of time limits putsuant to)) a notice provided for in subsection (((4t)) 
~ of this section is not subject to judicial review. 

Sec. 22. Section 422, chapter 288, Laws of 1988 and RCW 34.05.473 
are each amended lo read as follows: 

(I) Unless a later date is stated in an order or a stay is granted, an or­
der is effective when ((signed)) entered, but: 

(a) A party may not be required lo comply with a final order unless the 
party has been served with or has actual knowledge of the final order; 

(b) A nonparty may not be required to comply with a final order unless 
the agency has made the final order available for public inspection and 
copying or the nonparty has actual knowledge of the final order; 

(c) for purposes of determining time limits for further administrative 
procedure or for judicial review, the determinative date is the date of service 
of the order. 

(2) Unless a later date is stated in the initial order or a stay is granted, 
the time when an initial order becomes a final order in accordance with 
RCW 34.05.461 is determined as follows: 

(a) When the initial order is entered, if administrative review is un­
available; or 

(b) When the agency head with such authority enters an order stating, 
after a petition for administrative review has been 111cd, that review will not 
be exercised. 

(3) This section docs not preclude an agency from taking immediate 
action lo protect the public interest in accordance with RCW 34.05.479. 

Sec. 23. Section 426, chapter 288, Laws of 1988 and RCW 34.05.485 
arc each amended to read as follows: 

(I) If not specifically prohibited by law, the following persons may be 
designated as the presiding officer of a brief adjudicative proceeding: 

(a) The agency head; 
(b) One or more members of the agency head; 
(c) One or more administrative law judges; or 
(d) One or more other persons designated by the agency head. 
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